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LiGAT, PHASSS (F CIVIL 4FFAIRS AND MILITARY GOVERNMINT

PIRT ONE

CIVIL AFFAIRS

CHAPTER 1

INTRODUCTORY

1. Definition,

a. The following is quoted from Section I--1, drmy and Nivy
Manual of Military Government and Civil Affairs, 22 December 1943:

", Oceupied Territory. The term ‘occupied territory" is
used to mean any arca in which military govarnment is exercised by an
armed force. It does not include territory in which an armed force is
located but has not assumed suprsme euthority.

"e. Civil affairs. The term ‘civil affairs' is used to
describe the activitics of the gevernment of the occupied area and of
the inhabitants of such an area except thcse of an organized military
character, ‘'Civil affairs contrel' deserives the supervision of the
activitieg of civiliens by an armed force, by military govermment, or
otherwise. The term 'civil affairs officers' designates the military
officers, who, under the military governor, are angagsd in the control
of civilians.”

b, In the course of Luropean operations, the definition of
Yoivil affeirs" became obsolets, 4z 4dllied forees liberated Northwes?d
Durope, civil affairs cofficers wers deployed for liaison with civil
authorities to promote success of military operations, including as-
sistance to the civil authorities ir reviving the sconomy of the liber-
ated peoplea. This function became the implication of the phrase
"eivil affairs," which was expelled, consequently, from the lexicon
of Militery Government. ..s persoinel was withdrewn from “civil affairs"
operations in libsrated Jdurope for deployment in Gsrmany, it hecame
personnel of "Military Government." The staff advisors upon Ycivil af-
fairs* in liberated torritory became "military government officers! of
the units advancing into Germany. Hence, Fart One of this report, with
its title, "Civil affairs,” relates to operations in liberated arvas of
the Buropean Theater.

2. Training and assignment of Civil Affairs and Military Government
Legal Officera.

a. Civil affairs training began in the United 3tatss. The
bdsie training ef all civil affairs officsrs was in the School of

1. FM 27-5, CPNAV 50E-3,



Military Government at Charlottesville, Virginia, and in the Provost
Marshal General's Sehmol a4 Fort Custer, Michigan., Jdvenced training
was provided in the University of Virginia, et Charlottesville, and

in seversl other American universities. In Januery and February, 1944,
upwards of two thousand civil affairs officers came from the United
States to the Jdmerican School center in Shrivenham, England., There a
training program wes improvised and continued in the civil affairs units
after their activaticn. 4t the american universities, ani tc some ex-
tent in subsequent training, lawyers recruited for civil affairs from
the arms and services and fram bench, bar and law school faculties,
were afforded instruction in the internstional law of helligerent occu-
petion and in some aspects of Continental law., Upon the Continent,
military govermment legal specialists were given, at Faris in Mareh,
1945, a twe weeks course in German law.

b. &bout two hundred officers were assigned, eventually, as
legal specialists in military government, Nearly all were mature law-
yers of superior reputation. With exception of staff officers at high
level, they had no opportunity for useful work during their months in
the United Kingdem. In the liberated countries, a few served as civil
affairs officers; but such duty afforded little scope for application
of their professional training and experience. Civil affairs duties
in linerated territery included liaison with civil authorities for
control of eirculation, billeting troeps, civilian supply, etc. There
w788 no territorial admiristration by our foreces. Few if any questions
of civil law arcse out of military operatiens, except concerning rights
in captured property or validity of civilian claims fmr damages. The
majority ef the lawyers assigned $n civil affeirs were in schocls and
pools until the spring of 1945, when large areas of Germany began to
be occupied,

CHAPTER 2

THE LEGAL STATUS OF US FORCES IN LIBERATED COUNTRIES

SECTION 1

INTERGOVERNMENT. L aGREEMENTS

3. BRecognition of the French Provisional Government. &t his
press conference, 19 July 194L, the President of the United States said
that pending free selection of a govermrent by the French people, he was
prepared to accept the French Committee of National Liberation as the
de facte authority for civil administration in France. This announce-
ment culminated long discussion between the 4dllied governments: and
the French Committee, dmerican representatives had been accredited to
the French Committee of National Liberation in 1942. In daugust 1943,
the Cormittee was recognized as "administering those French overseas
territories which acknowledge its authority.” But the question was
then reserved whether the administration of metropolitan France when
recaptured from the Germans would be turned over to the French Com-
mittee of National Liberation or administereé under J4llied Military
Government.l Obviously, however, it was then contemplated that the
Freanch Cormittee of National Liberation would be supported by the
4#llies in metropoliten France; for in Septemdber 1943, the Committee
submitted a draft of memoranda for agreement.

1. Secretary of State to the Press, 27 dug 1943.



4. The French dgreenient. It is not proposed in this report to
analyze the momoranda of understanding botwesn the Allicd govermnents
arnd the French Committae of National I.i).mrat:‘mn.2 4 stat:ment of cor-
tain clauses 1s deemed sufficient--but iss.nbisl--for dofining the
axteut to which american forces wers but pilgrims in a land ruled hy
its om poeple.

a. Froneh territory was 2oned into "Forward" areas, affected
by activs military operations, and the "Interior.” Perts, fortifisd
navel areas, aerodromes and troop construction areas of the "Interior!
would be military 2ones whers the Supreme Commander should have the nic-~
egsary authority to insurc that all moesurcs be taken essontial in his
judgment for ths successful conduct, of operations, In othsr Ar:as of
the "Interior,” territorial administration and rasponsibility wore en-
tirely for the French authoritiess. In the "Forward" zone, the Franch
authoritics, in accordance with French law, would takc the measures
daemed necessary by the Suprome Commander for succassful conduct of
operations; and in emergencies, or whurs there was no available French
authority, the Supreme Commander might himself fake such measuras as
should be required by military nocessity.

b. Fronch courts had exclusiva jurisdietion over mambers of
Froneh armed forees serving in Frensh units with the 4llied forces in
Freneh torritory. Such French military personncl might be arrcested
by 4llied military police in tho absence of Fronch authority, and de-
tained until they could boe handed over to competent French authorities.
Reciprocally, the Freneh might thus arrest and detain Jllied parsenncl.

c. «llied service courts and authorities retained exclusive
jurisdiction over all membars of their riespective forces, including
attached British 2nd .American nationals subject to military, naval or
air foree law, and alien nationals not recruited in French territory.
Other aliens (i.¢., not American, British er French) wasre subjsct to
Frenech law excep% as arranged betwasn the French and the state of na-
tionality. Ths quostion of merchant scamen was rescerved,

d. The allied military authorities would inform the French of
results cf procecdings against 4lliad personngl charged with offensss
against persons subjoct to the ordinary jurisdiction of French courts,
The French, in their exercise of jurisdiction over civiliansg, would make

necaessary arrangement for insuring, in competent eand convoniznt French
courts, the speedy trial of such civilians as should be charged with of-
fenscs againat persons, propurty or security of tha 4llied farcas.

e, #llied military authorities and compstont French authori-
ties would preovids machinary for mutnal assistanez in conducting in-
voestigations, colleeting avidence and assuring attendence of witnesses,

f, The allied governments and competont Freneh authorities
would consult in circumstances requiring provision for jurisdiction in
civil matters ovar non-French .lliod psrsonncl in France,

&. Non-French Allied forces, membors and ettached organiza-
tions not recruited in France, were cxempt from all dirzet Froneh taxa-
tion. No custom or internal duties weuld buo imposed on articlas impore
tod for the Allied servicos, or for personncl be the extent of their
needs, or for civilian relief,

2, Jdnnex A, Reviaed Dirsctive for Civil affeirs Operations in France--
SHATF, 25 dugust 1544.



k. Twmunity from French juriasidetion and taxation would ox-
tend to Allied civilians in Francs for furtherance of 4llied purposss
as dosignated by the Supreme Commandér,

5. Jgreements with xile Govornments of Belgium, The Netherlands
and Loxembourg. Practically ideon¥ical agrecments woere signed with vhe
Covernments of Belgium and The Netherlands, 16 May 1944, and with Luxem-
~bourg, 27 July 191;2;.3 These agreements arz similar te that ruprosen-
ted by the memoranda of undirstanding with the Franch. The Gov:rnmments
rccogaized that there would bz a military phasc--cxpected to be brief--
wvhen the Supreme Commandor would be charged with sxelusive responsibi-
lity, .4s soon as practicabls, however, the national Governmants would
take over full respeonsibility for exclusiva administraticn, subjeci to
such special errangements as might be recognized in ereas of vitael im-
portance to allied forces (as ports, lines of communication and air
fields) and without prejudice to :Allied usc of such other facilitizs
as might be nccessary to the prosescution of the war. Jdppointments in
the national administrative and judicial servieces wore $o tc made by
competent indigenous authority according to its owm law. Duteh and
Belgian military perspnnol {Luxembourg had none) serving ip dllied
units within their own countrics ware subject to exclusive jurisdie~
tion of their own courts, llied military police might arrest persons
subject to excluasive local jurisdiction, in the atsence of local au-
thority, and detain them until they could be handed over. The Governe
ments would insurc the speody trial of civilians charged with offensca
against «llicd puorsoms, property or security, The allied commander-in-
chief, in cases of military necessity, might bring such offenders to
trial before a military court. aAllied commandurs would deliver to the
national authorities those of their nationals who should commit offensca
against &llied persons, proporty or security subscquent to the invasion,

‘a, Thus, it is seon, the govsrnments of the smaller liberated
countriss Had not quits such complete and sxeclusive jurisdictien as in
Franc: and the Supreme Commander had a little greater prerogative; but
the distinction was contractual only, not practical,

SICTION 2

PRACTIC.L CONSTRUCTION OF 4RRANGENENTS

é, The Supreme Commandor did not legislate in liberated terri-
tories. & formal notice was propared, to bo posted by civil affairs de-
tachments in certain circumstancas within liberatsd France, dirzcting
obedience of the civil population to orders of 4llied military comman-
dars. Preperation of this notice was intended to provide for the emor-
goney of local and. tomporary dreakdown of Froepch civil authority or
official rafusal %o cooperate in a particular arca, It was not meant
to intreducoe foreign law into France. allied military courts wers not
to be set up for enforcement of military ordors. Offenders wer: only to
bo arrested and dctained; not tried or punished, but hended over to the

3. The text of thesc agrasments is set forth in tho following documonts,
respectivalyy SHAEF Ficld Handbook, Civil affairs, Bzlgium, Jappen-
dix 1, p 3; Civil affairs Directive for Ths Notherlands, SHAEF, 14
aug 1944 ; Civil Affairs Agreocments and Civil Affairs Direetive for
Luxembowrg, Combined Chiefs of Staff, 19 June 1944 (C C/S 493/2).



French authoritics as scon as they should resums cooparation.a During
ths battle of Normandy the civil affairs dstachment ecntoring LaHaie
DuPuits was unable to find a mayor or other official because of the
German policy of evacuating eivilians. Civil affairs officers, there-
fore, posted "no:gices and proclamations," probably including the notice
meptionzd above.? But thire’is no record of any ordars issued directly
by any military commandsr to the civil population of LaHai=z DuFuits or
any other community of liberated Zurope, Civil affairs offic:rs in
Franco wore forbidden to promulgatz any civil affairs enactmants without
Army Group authority, which never was givan.

7. No &llicd military courts ware constituted in liberated terri-
tory. The Suprome Commander reservoed the power in case of military neces-
aity to try civilians in military courts,® but the neccssity nover was
decmed te have arisen.

B, 4lli=d Military Deferencc to Indigenous uthority. The Supruore
Commandcr and his staff, and wlliod military authoritiszs generally, ware
serupulous in their ~espect for the dignity and autherity of th: terri-
torial govsrnments. Tho following instaences are not msant to be ux-
clusive, but illustrative:

a. In a draft of Civil affairs Instructional Guide No. 14,
Third United Statcs Jrmy had the words,"direct" and "reguire,” with
reference to action desired by loecal ruthorities in Franee, Thise words
wers thougnt inappropriate at SBAEF, and were changed to "request."7

b. The eivil affairs detachment at Briey, 26 Scptamber 19LL,
reported to the Cemmanding General, Third irmy, the case of Serjej Pan-
kretow, & Russian who had been captured by the Germans in 1942. He had
beun arrestcd by French authorities, charged with theft of capturcd
German property. Considering his status as a prisoncr of war, was the
Army interecstsd in his case? The inquiry was forwardad to SHAEF, who ad-
vised that Pankretow's cass was soluly for the French authorities; but
that SHOEF Mission (Fronce) hod becn ragquestod to inform the French
Government, which might wish to consult the Rusaian ombassy in laris.

c. 4 civil affairs officer in Orleans. sont a questionnair:: te
the Procurcur Gencral concerning trisls and appeals in collaboration
cagaes, Thc Froneh Ministry of Justic: protested to the SHLEF Mission
(Franco) that collaboration cases wers not th: business of civil affairs,
but puroly an internal goncern of the French Republic, By erdsr of the
Supreme GCommander, 6 December 1944, the gquestionnaire was withdrawm.

d., The Supply and leonomics branch, G-5, SHAEF,wished to investi-
gate food reguircments in the Department of Basses Pyrennes. Upon sug-
gostion that this would infringe Fronch soveroignty, pegmission of ths
Freneh Government was sought through the SHIEF Missimn.

¢. «after the invasion of Germany, mombers of a Belgian resis-
tance group were arrustod in amchen upon charges of looting. Thuy were

. For the formor notice apnd instructions, sew 2lst army Group Tech-~
nical Instructions No. 16, 14 Jul 194k,

. Pirst drmy to 21st irny Group, 12 Jul 1944.

Szcdion 1, par 5, this study.

., SHAEF, G-5 Legal to G-5 Executive, 12 Jul 1941;

. CASum, SHAER Mission (Franee), 18 Dec 1944,
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not trizd in Military Government courts until the Belgian authoritics
rulzd, formally, that tholr forecsze of the interior® wore not subjzct
o military law.’

f. Investigetion of the cherges agninst Bzlgian irrcgulars
apprchrnded for looting in Yarmeny disclosed coxistones of a larsge "feonee"
orgnization in Jdupen. First United Statos wrmy insisted upon arrcst
of th. rsceivers, but this was not accomplished :xecapt through the Bol-
ginn Governmcnt.io

g. Rugsians at a displaced persens camp in Bslgiun wors dis-
obeying regulations promulzated at the instance of the militAry govorn-
mznt detachment supervising thz camp. The datachmont was instructod
that the Belgian autheritics had sole jurisdiction of offenses by dis-
placed parsons in Belgium and that the comp commandant could not punish
the Russians.l

9, Cooperation of the National Juthoritics. Darly in the process
of invasion, thers was a singular assertion of national sovcroignty by
a Freach military commandsr, The French Ccmmandant of the Third Mili-
tary Region issued a serida of instructions to the local constabulary.
A1lied military authorities, h» adviscd, werc not authorized to ordar
arrost by Freanech police. 4llicd request in such cases should be in
writing, and docision thercof was for the French. Iadividusls apprshen-
ded by the French constabulary wor: to be held in French custody and
brought befar= Fronch magistrates. J4rrast upon reguest of alliecd au-
thorities was to be roported without doelay to higher police hzadcuar-
ters. Individuals arrastzd by &llied authorities were not to be ac=
copted for custody of Fronch polies unless authorizzd by competamt
Fronch military commandera.l2 When these instructions wers brought
to ths attertion of the Froach Government they were promptly repudiated;
and ther: is no similar instance roported as occurring in France or ¢lse-
whora in northwest Europe. Mo just complaint can be lodged for history
against ary of the national authorities through whose lands allicd
forcos passed upon thoir advancs into Germeny. If the indigonous law
or its administration was duommed inadzquate in any rospeet for dlliad
purposas, now laws or regulatioas wire adopted promptly. Military courts
wera constituted for th: trial of off :dors agninst the pursons, prop-
erty and scourity of Allied forces, The ministrics wors sharply critieal
of thair courts whon these fai%ed to satisfy tho 4llied authoritiza by
adequate punishmant of offonses agninst illisd intercst, It mey boe fair-
ly racorded that tho Governments of the liberated countrios porformzd
every contractual chbligation 4o the allies,

9., C.Sums, SH/EF Mission, Belgium, 27 Oct--30 Nov 1944.
18, CaSum, SHAEF Mission, Belgium, 27 Oct 194k,

11. C4Sum, First army, 13 Dee 1944,

12, SHARF G-5 Legal, Memorandum, 1 Jul 1944,

13, Evidence for these conclusions is stated in Chapter Z.



CHAPTER 3

LEGISLATION AND JUDICIaL PROCE_DINGS IN LIBER.T DD COUNTRIES
JFLTING WlLIFD INTSR.LST .uil RELATIOWSEIP OF UNITED N:TIONS

SECTION 3
LEGISL.ATION

10, During military oparations in ths liborated countriss, legis-
lation was by decrce and executive ordar. The centinontal governments
are highly centralized, se thore is no such indepandonce of local au-
thority as in thoe United Statxs. Mayors of cities and communes, as well
ag deprartm:ntal ofiicials, are agents of the euntral government. Their
orders, within their sphore of authority, had the effeet of law. Cur-
fow, circulation and security rostrictions were inpossd by loeal and
dupartmental officors upon requust of military commanders, who used
eivil affoirs detachments as $heir intermediaries, Thare is no in-
stance of failurs upon the ,art of any eivil authority to obscrve the
wishos of the allioed commandars in such casss.

11. Militory Orders~-Departmental Instructions, The "State of
Sizg=" permitted nuthoritative military erdsrs also, which had the of -
fect of legislqtion_l In Franco, the miniatries published instructions
for cooporation of locnl and rogional administraters with tha dllied
forcus,

12, Specific Legislation. In Belgium thore were instances of de-
croes by the Govornment, croating new laws of nrtional scope; one against
the boaring of arms by rocsistence forces,® and anothor imposing thz death
penalty for concealing an <nsmy agoent or soldier 3 By royal decree in
The Notherlnnds a new typs of summary military court was crcated for trial
of minor cascs involving allied intorcst, with a single judge eand a cloark
who might mAct as prosceutor 4 The Grand Duchess of Luxsmbourg, 4 Sip-
tomber 194k, interdicted possession of illied wor material. In Docember
194ly, i% was hold that eigarctisos purchased by a civilian from an ameri-
can scldier wurc not war material; that such transactions were not cov-
er2d by thz royal doecrea. The Grand Duchess thercupon amcnded hor de- 5
cree to meke ill2gal civilian posscssion of provisions of Allicd armies.
Othnr legislation in the liberated counfries freilitated the marriage of
amoeriesn soldiars to domestlec nationalsy

SECTION )

JUDICTAL PROCETDINGS

13, In Tronch courts:

a. The "Stato of Sisgo" allowsd appointrent of military courts

1. 24 Mg 1944, G-5 First .rmy roported 259 decrees or ordurs by the
Regional Comisgnirz for Rouen. "Stcte of Sisge! corrasponds to
martial law,

SaSum SEAEF Mission, Belgium, 15 Nov 1944.

C.Sum No 63, SHAEF Mission, Belgium,

SHAEF G-5 Weokly Journal, 24 Mar 1945,

CaSun 124h arry Group Civil affairs Dotachment, 20 Dec 194k,

el n
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to try offenders ogainst Allied intorests, It was conterplated that
peripatatic French nmilitary couets tiight bs attached to 4lliced® units
but this was found unnccessary.! Military tridbunals began to b= con-
gtituted in France almost immediatcly aftcr the landing of Allied troops.
The first was appointsd at Bayeux 16 Junz 1944 but tho first roported
sitting was of the court at Cherbourg which was appointed 4 July. This
court tried sevcral cases of treason, ospionage -nd looting 8-12 July.
The Franeh meyor of Roussy-Manche was convicied of pillaging a Unitzd
Statcs dump and sentcnced to 15 ysars in prison. The lawsst suntsnel
then imposad in a loo%ing case by the court at Cherbourg was five yaars.
The trinls were reported in Presse Cherbourgeousic and the sentencas
publicized at the mairies in the liboratod aroag,o

b. But the initial zeal of French courts to prosecute their
nationals offending against proporty interests of the Alliss did net por-
sigt. The economic extremity of th.e French people caused an sxtensive
black market in ullied meterials and provisions. The Fronch national
authoritics cooperatad with tho Alliss towards suppraession of the black
market. The Freonch Ministry of Justice confarred upon the military
courts axclusive jurisdiction of cas:s whers thz charge was thett or
illegel recoipt of gasoline, war materizls, arms or ammunition. The
Ministry directed that other cases, such as theft of clothing, should
be heerd in military courts when possible; but thise might be heard 21-
s0 by civil rmgistrates.9 But even the military courta woere complaccent
towards the black markct. Thore was continual complaint by allied su-
thoritics against the numbir of acquittals and the frocusney of mild
sentences upon conviction, The Ministor of War, st the request of the
SHAEF Mission, sought often to stimulate ths military courts by ro-
proach and adrmonition, He obtained incrensed activity but no groster
severity.lo In one of his lottars of instruction to the regio.al com-
missaires, the Freach Directar of Military Justico dcnounced the re-
sults obtained from the military courts as "notoriously inofficicnt";
and stated his opinion that "numcrous decisions wore characterized by
unjustified leniency.'ll <meng French nationals cherged in the mili-
tary courts with theft or illegal possession of allied property, the
majority wore acguitted outright or oily fined. Many of the prison sen-
tences nominally imposad ware suspended., _dbout one-fourth of thoss
cherged actually sorved prison sentences.t

¢. It rust be admittod that some of th: offenses proszeuted
were not truly black merket cagses, The zeal of «merican civil affairs
officers led to the prosecution of civilians for sccepting in small
quantities from American soldisrs provisions offored in oxchane Tor
laundry service, cognac and cthor individual necaessitizs. Such pro-
socutiong were satiyrized by a nowspaper writar of L'Etat Rzpublican,
Nancy, in an article, typical of Fronch journalism, 17 January 1545:

"o eloso a benovolent discussion Manon slammed
tho door with brutelity and clieking the bolt axclaimed
that I desorved at onee the noose, the scaffold and
forced labor.

. Original SHAFF Civil 4ffairs Dircetive, France,

. First irmy CaSum.

« Pirast army ChBum.

9. Instructions Freach Ministry of Justice, Dee 194k,

10, SHAEF Mission (France), CaSums.

11. SHARF Mission (France) CaSum, 3 4Apr 1945,

12, Those statistical conclusions are based upon the roporta of CHAEF
Mission (France) to SHLEF. They correspond with thae figurcs given
in the report for the first 5 months of 1945 end with indiecations
from the figures statod in previous ChSums.

i



"With ry foz2t in tho snow and not knowing what
to do, I got the idza of scoing how the Court of Jus-
tice was functiening. OGreat dispensery, I thought,
of guilletines and prison sentences. I climbed the
many -stairs leading to the court room. 4 gondarme
with a borad look opened the door aud I penstrated
into the sanctuary cf high justice.

"I was surprised, the audience was chuekling
while on the stand the accusad implored all the Gods
of her innoconce. The court with bored interost
atudi.d the ceilling. The prosceuter, balancing aim-
salf on his:chair warmed his hands near tho radiator.
The dofensc counsel, his forchead in his hands, looked
out at thz blus sky.

"Thz erinde &g thanks for a fres washing, an
scricen had left his hostess some chocolates and two
pairs of used shozs, aftar dehunciation by jealous
neighbors, the police investigat:d, searchoed, confis-
cated the rest of ths chocolates and tho sho=s, and
took the necuszd to the military court. after de-
pesition, intorrogation, plaa_and due dcliberation
she is, of coursa, requittod?:3

But most of the cas.s brought to trial ware for thoft or illsgal pos-~
seasion of gasolino, so pracicus to the arm.d forces, It cannot be
written fairly that the Fronch military courts assisted the A113icd mili-
tary authoritics in tho conservntion of nscossary metive power for their
Tighting men, The French nilitary courts were more greatly concerned
with the purge of Froenchmen who had collaborated in the Germen msccupa-
tion of France than with troop mavement toward «llisd oceupation of
Germnny .

l4y. In the courts of Belgium, Holland and luxcmbourg:

a. In Belgium, alse, thire was an extonsive black market;
the san> futile effort of the national governmont towards its supression
as in Francc; end the samc deliquency of military courts. Brusssels,
Aantwerp and Lioge wor. conters of black market activities. Lerge quan-
titics of German coal wara eapiurcd in Belgium and beeamp a prime item
of cormerce in th black merket 14 Theru seuns in fact to have baen in
Belgiun rorc genornl traffic in 4lliod proparty even than in France.

It appears that Allicd storos wors rogarded as primarily ciwvilian ra-
lisf supplies. The prosescution of pclieecmen in Jntwerp for the pillag-
ing of wllied stores loft a '"bad taste! with the eivil population.t

In Fobruary 1945, 2,336 Bulgians wers trisd for the theft or illegal
possession of #llied property and 1,121 in the first half of ipril,

563 of the latt.r in antwerp alone, HNo statistics arc available as

to acquittals, convictions and scntences; butb it is obvious from the
complaints of the SHLEF Mission that rosults of those presecubions could
not compare favorably with thoss in France. Officars of the Bolgian
arm:@ forc:s sitting on the military courts were no more ins:nsitive

to public opinion than their colleagucs in Franca. The SHAEF Miasion
might prot2st to the Government; tho Govornment might appoint new mili-
tary courts and issue orders for greater seoverity against offenders in
sueh caszs; but the black market grew bigger and blacker,

13. The translation is in a letter Lt Col .rthur Sparry, SCAC, Naney,
to the GG, Third army. 18 Jan 1945,

14, 21st arny Group Casums, Mar 1945,

15. Ivid.



b. In The Netherlanda, there were no black market rings in
Allied military 2roperty. Casgs of individual theft or possession were
mostly trivial.'P The Netherlards authorities were cooperative in pre-
vention of black market and prosecution of casual offenders against Al-
lied property interests,

c. In luxembourg, also, there were few and trivial ecases
against the Allies. Iuxembourg had no military courts, so these were
tried in civil tribunals. In a two week period ending November 11,
194k, there was only one raported case; and in the week ending Jamuary
31, when the black market ¢f France and Belgium was having its heyday,
just two cases of theft or possegsion of Allied property were noted
in a weekly report from Luxembourg,l7 Even in Luxembourg, however,
there were complaints of American civil affairs representatives that
the sentences were mild.

15. In collaboration and security cases, On 12 April 1945, the
editor, SHAEF G-h Weekly Journal of Information No. 8, said in sumary:
"The great failure in liberated countries has been inadequate punish-
ment of offenses against Allied interests."” The reference was only to
offernses against Allied property rights, The=re is no suggestion of
delinquency in the punishment of enemy sgents and offenders against Al-
lied security. Trial of such cases bagen at Cherbourg in July.l? Be-
fore 1 October, thare had been 200 executions in France, some of them
summary.l9 By 15 april, 5,647k Belgiane had been convicted in their
military courts upen charges of treasonable activity and espionage,
and more than one-fourth of these sentenced to death,20 In The Heth-
erlande guch cases seem to have been less numerous. In Luxembourg,
there were many arrests bub few trials. One Luxembourg nstional was
tried for espionage at the instance of First US army who had taken him
into custedy. He was scquitted of espionage, but convicted of treas-
oneble activity and’ sentenced to 3 years' imprisonment,2l

16. In American courts-martial. Of course, no black market could
have grown in any liberated country withcut cocpeération of American
military personnel. GCupidity is not an exclusive characteriastic of
foreigners. The study of crimes among United Statss forces in the

" Burcpean Theater is essignad to another committee; hence, offenses by
members of these forces under AW 8l or against czivilians will not be
reported here in dstsil. The severs sentences by courts-martizl against
military purveyors to the black merket, when apprehended, had wide pub-
licity end ars a matter of common knowledge.ZBOTJiG reperts shown about
a dozen homicide cases, and about 150 cas=zs of rape and assault with
intunt te rape, where the victims appesr to have been liberated civi-
lians, and numerous other crimes of violence and ageinst the property
of civilians in liberated countries.?? The sex urge, stimulated by
excessive use of alcchol, was a common factor in offenses by American
military personnel within liberated territory, so.far as brought to
trial by general c¢ourts-martial.

16. " 21lst Army Group CASums.

17, C4aSums, l2th army Group Civil Affairs, Luxembourg.

18. 8=e Note, above. )

19. Report of Capt Branncm, Legal Officer 4th Army Group G-5, 5 0t
1944.

20, CdSume, SHAEF Mission (Belgium)

21. CASums, 12th 4rmy Group, Civil Affairs, 22 Nov 1944, 12-16 Jan 1945.

22, Dig Op ETQ, Vol II.
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CHAPTER }

AW QLiSTICHMS THCIDENT TQ OP RATIONS IN LIBERAT:D TERRITORIZS

SECTION 5

RIGHES IN CAPTURZD ENEKY PROEZRTY

17+ The Seventy-Ninth article of War, reads as followst

Y411 publie property taken from the enemy is the prop-
erty of the United States and shall be secured for the ser-
vice of the United States and any person subject to mili-
tary law who neglects to s=cure such property or is guilty
of wrongful appropriation thereof shall be punished as a
court-martial may dirsct.”

The Senjor Civil Affairs O0fficar, First United States army found AW
79 a stumdling block to offective use of captured snemy property for
civil affairs purposes. Hs did not believe any lawful authority ex-
isted to pirmlt release of captured preparty even though not immediate-
ly egsential for the progsecution of thz war, He believed, as osxpedi-
ent to ths circumstances, tiat authority should be obtained to sell

as salvage.® But the lawyers at SHALEF did not concur. The Theater
Judge Advocate cited an opinion of The Judge Advocate Ceneral, 2¢ Jan-
uary 1919, that AW 79 was meant murely for yunishment of persons "who
concoive that enemy proparty when captured becomes the property of
private individuals." He disagresd that the introductory declaration
of Congreess (Al)l public property taken from *h . enemy is property of
the United Stat2s) wasg e definition that forbade the use of captured
material in the litoration of Lurope, While he acecepted the declara-
tion as a statement of law, he did not doubt that Combined Chiefs of
Staff and SHAEF directives for disposition of such property wers au-
thorized by the Land-Leass Aot .2

18, The French agreements Memorandum IIT of the French agresment
relatrs to property in continental France capturad by allisd forces:

a, The Supreme Commander had the right to retain all war ma-
terial, défined as "arms, cquipment or othor property whatsoever, belong-
ing to, used by or intended for us2 by any enemy military, para-mili-
tary formations or any members thoreof in connaction with their epera-
tions." However, if it should appzar, prima facie, to the French esu-
thoritiss that captured war material was French-owned before its ac-
quisition by the cnemy, ané not preduced in Francs by order of the ane-
my, it was to be roquisiticned by the Supreme Commander, if private
property, and treated as Lend-Leass material if public property. If
not required by the Supreme Commander, such Fronch-owned wer material
was to bs releascsd directly to the Franch euthoritiss,

b. The memorandum contemplated procedurc to be established
by the Combinsd Chicfs ef Staff for ruleasing to the French eutheri-
ties othor war materiel not reguired by the Suprempe Commander, for
which the French would account to the United Nations,

1, Nerp to SCAQ British Second Army, 30 Jun 194k.
2. Mero of Lt Bishop, 12 Oct 194k, approved by the Theater TJh.
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¢, ~all.captur2d proparty not war material was to be ro-
loased to tho Fraznch authoritios, who would account %o non-Freach own-
¢ra, or to th: United Nations if the owner was an opposing bclligerent
or national.

d, The memorandum did not apply to capturad shipping.3

19. The SHAEF Directive, By the eomprshensive annex C, 30 Sep-
tember 1944, to SHJEF 4dministrative Memorandum No. 5, the Suprame
Commendr defined and categorized war mavorial as in the Franch agrec-
ment, Cetegory "&' was material which prima faci: should appear to
tha Freach authorities, prior to its acquisition by the cnemy, to hava
been in French ownership and not to have boen produced or constructed
by ordar of the enemy; and regardlnss of whethar the enemy had paid for
such material. Category "BY coverad matarial produeed or constructad
i Francs by qrdsr of tho encmy. Catuegory *C" was war materisl not in
Catcgory "a" or "B." "Critical" itoms of Category "4" war material not
requirad by the Supreme Commandsr included food stores and military
equipment. Other types of war material not raguired by the Supreme
Comuender were designated as "non-ceritical,? "Critical" items wore to
be roturned to the French central authority and reecipt obtained there-
for. "Non-critical' items were to bs returned to local authorities and
reevirt obtained, Category 'BY matcorial not required for military use
was to be delivurzd to reprosentatives of the Freneh central suthority.
In case of doubt whother material was "AY or "B," it was stated to be
the policy of ths Suprime Commandwr to favor Fronch ownership. The
concluding paragraph of aonex C stated that by order of cartain high
commanders, war material might bYe issucd as civil affairs stores, to
mset the immsdiate n:eds of the ¢ivil population or to pravent waste
of perishabls food.

20, application of égreemont and Dircctive to Civil affairs Op-
erations in the Other Liborated Countrius. The original agreoments with
the ¢xile governments had no clause relating to use or disposition of
capturcd eneny war material, although tho Combinzd Chiefs of Staff,

6 Deeombor 194), approved a draft of supplemantal agroement. upon this
subject with the Govermments of Belgium, The Netharlands, Luxombourg
and Norway, none was signed until 10 May 1945, .nnex ¢ did not apply
to the liberated countri:s other than France. However, the princi-

ple of thz Fronch agrecment and tho method of disposition prescribed
by dnnex C wero adopted in all civil affnirs operations.t SHAIF ad-
ministrative Memorandum No, 5 was rovised eifective 7 February 1945.
By the revision, .merican policy was established in ths whole European
Theater, ireluding occupiod Germanys that captursd cnemy property nos
required in military operations should be used to carry out thz oivil
affairs respensibility of th: Supreme Commander., The civilian authori-
ties wuro to be used as media for eff<cting this policy, but no cash
salos or transactions should be had with civilian authoritics oxcupt as
specifically authorized. So far as conesrnod tho civil affairs opera-
tiona in the liberated countries, ths revised Administrative Memorandum
simply mado dofinity the implicit diresctive of 4nnex C, published four
menths earlisr and applied %o the liberatoed countries thres menths
eerliar, By anncx B, 22 July 1944, thc Supreme Commander had dirge~
ted release of material suitable to civil affairs purposss by trans-
actions of sale. Under dnnex C, captured supplics and storas

ware to be iasusd to mzet the immed.ate needs of the civil population

3. Bubaequently, there ware dietailed C C/8 directives as to disposi-
tion of captured ships. Since those relate to navel oparations,
discussion is omitted from this report,

k., 46C 400.93-2 GDS-ACM, L Nov 1944, subjoct: "Use and disposzl of
War Materisls in Belgium, The Netherlands and Luxembourg.!
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or to prevent waste of perishabls food. Under subsegqusrnt instructions,
the issue was to be without money and without price. MNevurthelass,
some ¢ivil affairs dc¢tachments continued to gell captured proporty.

a8 late as 30 May 1945, a casc camc to tha attention of SHAEF involv-
ing a claim by a French civilian growing out of such a sale. Jmarican
officers had sold him a cagptured Chevrolet truck for 7,000 francs.

The local Franch authoritics thon rooulsitioned the truek but did not
pay for it. The Frenchman claimed reuimbursement from the United Statuos,
on the ground tho sale was contrary %o the French agreoment.  SHLEF
G-5 advised that reimbursement should be nade; and exprzssed the opin-
ion that the sale was improper, regardless of the French agrecment,

21. Construction of the .greoment and Dirsctives.

a., The very first clause of Merwerandum No. III of th=
Fronch agrecment ("Wnar paterial falling into the hands of foreszs opara-
ting under the command of thg Supremo dllied Commander")challgnged con-
struction and applicatima. #hat of property captuwred by Franch irregu-
lars? Headquarters, 2lst «rmy Group had the opinion that German mili-
tary sguipment capturz=d by or on bchalf of the FFI or French police
became the property of the Froeneh Republic .5 SHALEF G-5 disepproved
this exprossion of 2lst Jrmy Group.b6 By Jdunex ¢ to SHAEF Administra-
tive Memorandum Ne. 5, the Suprene Commander assumed control of war
materials eapturcd by French irregulars and geve instructions for its
custody and disposition, Nevertheless, the French Provisional Gevern-
ment, 14 Septomber 1944, publishad an "instruction? that war materials
held by the Germnmn «wrriy teken in charge as spoils of war by the FFI and
French policze belongcd to the Pronch Rspublic. In protest, through
the SHAEF Mission, the SHAEF vicw was stated: that material taken
from the enemy by French voluntecr fercza, being scized as a dir:et
result of action by Allicd forces, came within the purviaw of Memoran-
dum No. IIT.

b. What was ilncluded in the dofinition of war materials?

(1) TFood, for instance? Obviously, answerad SHAEF, if
intendad for use by the cnemy,/ But if nat reguirad
by the allied covmandsg, the food should be turned
over to the French without paynont.

(2) Real cstate? The French authorities contendnd that
farme reculsitionad by the Gorman occupying farce
cr ita ageneiws, and crops produced from tho farms,
waire not captured war materials; but belongzd to
owners fror whom tho farms wure &rized, The ruling
of SHAEF was that roal preperty requisitioned faor
military operations was war matcrial; but if the
requisition was not for military cporations, admini-
stration was for the civil authoritics.8

c. What was includod in the first clause of Memorandum No.
III1: “war matoerinls falling into the hands of forces operating under
the cemmend of the Supreme allied Comnender'® That was held to mzan
only thos: matoerials capturad from the enomy. French war naterial hid-
den during tho cccupation, of whos: existonce the Germans werc igno-
rant and never used nor claimed, wag not sutject to seizurce by the

Draft of -21st 4Army Group Dircetive, 11 Jul 1944,
Memorandunr G-5 logal, 17 Jul 194k,

Chief of Staff, Hg SHAEF Mission (Franee), 1 Oct 194k,
« SHAEF G-5 Legal to G-4, 7 Nov 1944,

w0~ 0N R
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allizs when found by <llied Forces.? fThe property rmst have boen
owned by the enemy, Igquipnment leased from eivilians was te be trosted
ag private proporiy. If merely requisition2d and not yet ageized,
materizl was not to be cagptured,

d. War meterial producad in France by ordar of the cncny
was 2xcluded from thoe eatogory of French-owned property. The quistion
raeurred whother material in process of manufacture upon ordar of the
eneny, but unfinished at tho time of capture, was within the uxcep-
tion. This was ruled to be illied propuorty, as "intended for use by"
the enery; and it was immaterial that such property had not beoen paid
Tor; but a liberal policy was to bo applizd in such caszs whore injus-
tice tA the French would r:isult frem seizurs.l0

(1) «llied forces ware not bound to pay manufacturers
the cost of labor in production of sueh material. In
ons case, however, thé German Jrmy hed contracted
with a French civilian for repair of 25 trucks, These
gare scized by United States forees before ths work
was completo. Tho civilian had affixed some spare
parts before seizurc. The Judge Jddvocate, 12th Jrny
Group held the civilian ontitled to compensation for
the parts, but not for laborj since the rights of
the conquering power ars superior to those of a
liener or any contract rights batween a civilian
and the snemy.ll

2. .aocargo of stoel was taken off a lightor in inlgnd waters
of Bulgium. Prima facie the praperty was Belgian; henco, not booty
under rules of land varfare, but undsr raritime law would be condsmned
as prize becauwse of onoery destination. Considaring ceortain maritime
decisions during and following World War I, that jurisdiction of prize
courts extunded to inlend waterways, should the rules of land warfare
be applicd nr maritime law® It was tho opinion at SHALZF that stor s
and cargoes should be troeated as prize only when capturcd by naval
forees, Otherwise, the rules of land warfare applied.l

SECTION 6

CLAINMS OF LIBERATED CLVILIANG

22, Momerandum No. I of the French agreemsn$, paragraph 16, pro-
vided the ruspective allied autherities would catablish claims com-
missions to axaminc and dispose of any clains for componsation for dam-
ags or injury preferred in continental Francc against rembers of Al-
lied forces ceoncerncd (other than members of tho Freneh ferces), ex-
clusive of claims fer damage or injury resulting from cnemy action or
operations agsinst the enemy. The claims eoxmissions would, to the
greatest axtent possibla, deal with cleims aceording to the Froneh law
and practice. Dacisions of tha clains cormissions would not preclude
prosecution of the claims through diplormatic channels. The agrecments
with Belgium, The Netherlands and Luxcmbourg providsd for similar claims
comissions 4o examine and dispose of claims for componsation and

9. G5 Ixecutive to DOCAO, 21lst army Group, 15 Jun 19hk.

10. Jh to G-}, 12%h drry Group, 10 Jan 1945.

11, JA to Financo, 12th 4rmy Group, 15 dug 194k.

12, Inquiry 2zlst army Group to SHAEF, 30 Oct 1944 answer of SHUEF
G-5, 10 Nov 1944.
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damage or injury preferred by civilians agrinst suthorities of thz
rospuetive illies, exclusive of claims for damage or injury result-
ing from enerly action or operaticns against the eneny.

a. The base scetions assuned responsibility for the conduct
of clains invsstigations. . study of their decisions and awards is be-
ing made by the Committee on "Legal Questions Jrising in a Thoater of
Opcrations ¥; hencé, 1s excluded from this roport.
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PalRT TWO

MILITARY GOVERNMENT

CHAPTER 1

THE JURISPRUDWICE OF THE MILITARY GOVERNMENT

SOTION Y

INTERWATIONAL LW

23+ Hogue Regulations. The law of belligerent occupation is codi-
ficd in Seetlon III, irticlss 42-5, 4nnex to The Hague Conventions
fegulations Respacting tho Laws and Customs of War on Land, Undur Jor-
ticle 2 of the Convontion, The Hague regulations were not binding in
World Wer 1I, sinme not all the balligerents wero parties to the Con-
vention., However, the policy of the United States was that the written
rules of war should be strictly obsarvad and cnforced by United States
forces in thu field so far es applicable, without regard to whether
tney wire legally binding upon all of the powsre imodiately concernad .l
Early in World War II, bcafor: any operations in the Buropian Thaater ,
the Gevernment of the United States dirzetod that internstional trcatices
rogulating lond warfars should b obs\:gvad and enfoerced by the arry of
the United States (with an. oxeepticn),© Though it was seriously arguesd
by soxe lawyurs that the laet of Paris nullificd The Hague Regulations,
the official doclaration would ssam to be ¢onclusive that the Rules
of Land Warfar:, codified at The Hague, wera part of the lsgal systom
of Military Governnent in occupid Germany bofore V.E Day.

24, Observange by US Farces, Jrticle IIT of The Hague Regulations
was genarally observed by the United States forces during the bellige -
rent oceupation of Germany.,

a. In onc¢ case,3 the Gurman govermment claimed that HR 42
had been rsachaed by punishnent of e civilian in a Militaery Government
court for an act committoed bofore the occupation, but this was refuted
by the nilitary commandar concerned,

b, When it was proposed to amend Law No. 151, Frontier Con-
trol, by a provision for exclusion of Germans from a froniizr zons,
question was raissd whether this would not violate HR [b, rsgquiring ra-
apect for fanily honor and rights, and private property. The Judge Jd-
vocats, 12th Arny Group, wes of the opinion that evacuation under the
proposed anandment would not violate HR 46, if donz as e maasure of mili-
tary neccasity, with due considoration for family t‘ight‘s.LL This view was
adopted at SHAEF and an amonded Frontier Control Law published,

¢. The question suggests itself whotherlaw No.o 1 of the Mili-
tary Gov:.rnment, abregating Nazi laws, infringsed HR 43, requiring an

. FU 27-1¢, Rules of Land Warfarc, Crapter 1, per Sb.
S 1, Cir No 135, War Department, 7 May 1842,
Casc of Maria Jensen, noted in SHAEF, 16 Dec 1944.
12th army Group to SHAEF, 7 Jan 19i5..

ISV
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occupait to "respect, unless absolutely prevented, the laws in forece
in the country." The apparent official attituds toward this rogula-
tion is curious. In the army and Navy Manual on Military Government
and Civil &ffairs, 22 December 19,2, the War and Navy Depertments do
not appear to recognize at-all the binding effect of the Regulation,
suggasting only: "to avoid confusion and to promots simplicity of
administration, it is advisable that local lews, customs and insti-
tutions of government be retained oxcept where they conflict with
the aims of military governmont or are inimical to its best J.nte.rests."B
In the Hand%ook for Military Government in Germany, there is implizd
rmodification of the regulation by the statement:

¥YThe policy of the United Statss and British Govern-
ments, consistent with the concepts of international law,
has been to recognize axisting law in the vecupizd torri-
tory as continuing in >ffocct, except to the cxtent that
military necessity, national policy or the proper conduct
of military goverament, regwire annulment, suspension or
nodification,”

There is no existing offical statemsnt of vhat would seem the best reca-
son for consistency of Law No. 1 with The Hagus Hegulation; that the
purpos2 of the Convention, stated in the proambl:, was "to serve the
best interoats of humanity and the ovor progrsasive needs of civilie
zation" and mitigate the severity of the laws and customs of war.
"Rospect" toward thoe Nazi laws wou.d have offunded the spirit of The
Hague Convention, Morecver, tho declared war aims of the allied Govern-
menty prevented them, as a metter of absolute necessity, from respect-
ing the obnoxious Nazi laws in force within Germany before the occupa-
tion,

25. The Geneva Convention for protcction of grisoners of war was
applied rlgorously by the Supreme Commender in the military governmont
of ocecupicd Germany, In the First and Ninth Jrmios, military govorn-—
ment notices were posted roquiring membere and former membars of the
Wehrmacht to rejort to the noarest Military Goverament office, under
penalty of death. The notice was ordered withdrawn on thn ground that
members of German armed foreocs were entitlod to bBe trocated as prisoners
of wer.

SECTION 2

LEGISLATION OF THE SUPREME COMMANDER

This included a proclamation of pelicy and action directed to the
inhabitants of the ocecupiod territory; ordinances defining offensuas and
establishing courts for their trial; laws of gencral application af'fect-
ing the inhabitants of the ccecupied territory; and notices authorized to
be published by cormenders of the oocupation forces, 7

26. The I‘roc“amtion. Upon occupation of enemy territory, Alliesd
military commanders woré requirsd $¢ publish the following:

5. Sec I, per 9h, p 8, FM 27-5, CiNAV, 5CE-3

6. SHEF to 12th 4rmy Group, L1 Mer 191;5

7. The Froclamation, Ordinances and Laws (exeept Law No. 141, as
amended) -wera published in Military Governmeni Gazette, Germany,
12%h 4rmy Group sarea of Control, No 1.
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"Proclaration No, )

*To the people of
GERMANY

"I, General Dwight D. Eisenhover, Supreme Commander, 4llied
Expeditionary Foree, do horeby proslain as follows:-

I

"The Allied Forces sarving under ry command have now enterad
Germany. We come ag conquercra, but not as cppressors. In the
arca of Germany occupied by the fortes under my command, w2 shall
obliterste Nazism and German Militarism, We shall overthrow the
Nazi rule, dissolve the Nazi Party and abolish tha crusl, oppres-
sive and disgriminatory laws and institutions which the Party has
created. Wé shall oradicate that Cermen Militarism which has so
often disrupted the peace of the world, Military and Party lead-
ers, the Gestapo and others suspecied of erimes and atrocities
will be tried and, if guilty, punished as thoy deserve.

11

"Supreme legisletive, judicial anpd sxecutive authority and
povers within the occupied territory are vested in me as Supreme
Commander of the Allied Forces and as Military Governor, and the
Military Government is established to cxercis: these powers under
my directiorn., Jill persens in ocecupiuvd territory will obey im-
mediately and without question all the enactrents snd orders of the
Militery Government. Military Government Courts will be ostab-
lished for the punighment of offenders, Resistance to thz .llied
Forces will be ruthlessly stamped out. Other serious offensas
will be dealt with geverely.

11T

1411 German courts and educational institutions within the oc-
cupied toerritory er> suspended. The Volksgerichishof, the Sondere
gorichto, the 55 TPolics Courts and other special courts are de«
prived of authority throughout the occupled territory. Re-cpening
of the eriminal and ¢ivil courts and cducational institutions
will be suthorized when conditions permit.

v

"411 officials are charged with the duty of romaining at
thodr postg uni. fivher orders, and obeying and enforeing all
orders or d'recticns of Militery Governmant @ the (llied Jduthori-
tigs addressed o tus German Goverament or the German pzople.

This applies also to officials, employess and worksers of all
public undertakings and utilities and to all othar persons en-
gaged in egsential wark.

DWIGHT D. EISENHOVER,
Supreme Commander,
Allied Dxpeditionary Force.?

27. The Ordinances.

&a. Ordinance No. 1, defimcd ninetesn specific erimes punighe
able by death or such other penalty as a military goverament court might
impose. The general nature of these crimes is indicated by Section 20,



the blanket elause of Article I: "Any other violation of the laws of
war, or act in aid of the enemy or endangering the security of the Al-
lied forces." Sections 21-42, Artiele II, list other offenses, not
punishable by death but by sueh other penalties as a Military Govern-
ment court might impose. They are in the category described by the
blanket clause of Section 431 YActs to the prejudice of good order

o of the interests of the Allied forces or any member thereof." By
article IIT, mccomplices and accessories (even after the fact) were de-
clared punisheble ms prineipals, Artiecls IV movides for collective
fines. 4&rticle V fixes individual responsibility for corporate acts. '
Article VI recognized the defense of "legitimate warfare by a person
entitled to the status of a combatant,” but denied like effect to any
elaim, "that the offense charged was committed under orders of any civil
or military superior or of any person purporting to act as an official
or member of the NSDAP or that the offense was committed under duress.?

b. Ordinanes No, 2 estahlishes Military Government courts
"for the trial of offenses against the interests of the Allied forces™:
defines their jurisdiction, powers and composition; defines certain
rights of one accused; and provides for review of sentences.

¢, Ordinance No, 3 made Engiish the official language of the
military government.

28. The Laws,

a, Law No. 1, Abrogation of Nazi law, wes enacted "in order
to eliminate from German law and administration within the occupied
territory, the policies and doctrines of the National Socialist Party,
and to restore to the German people the rule of justice and sguality
befors the law." Nine fundamenta) Nazi laws enacted since 30 January
1933, together with ell supplemsntary or subsidiary carrying-out laws,
decrees or rogulations, were deprived of effect within the occupied
territory., Judicisd or adminigtrative application of eny Gsrman law
within the oscupiad territory was forbidden in eany instance whare such
application would sause injustice or inequality by favoring any person
because of Nazi connectiorns, or "discriminating against aay person by
reascn of his race, nationality, religious beliefs or opposition to
the National Socialist Party or its doectrines.! Interpretation and ap-
plication of German law in accordance with National ro-anlist doctrines
wers prohibited, decisions ané writings expounding or aplh.y nz Kational
Socialist objectives or deoctrines were deprived of authority. Any German
law effective after 30 January 1933, remaining in force within the occu-
pied territory, was to be interprsted and applied in accordance with the
prior meaning of the text and without regasrd to objectives or m=anings
ascribed in the presmble or other proclamaticns. Punishment under ex
post facto laws, and for offenses "détermined by analogy in-accordance
with the alleged sound instincts of the psople," was forbidder. There
was a provision against eruel and excessive punishment. The death penal-
ty was abolished except for acts punishable by death under laws enforced
prior to 3C January 1933, or promulgated by suthority of Military Govera-
ment. - Detention of persons not charged with a specific offense, or
punishment without lawful trial and conviction, were forbidden; and
there was m direction that all executory punishments imposed before the
occupation, of the character prohibited by Law No. 1, should be modified
or anmulled.

b. Law No, 2 regulated German Courts.
(1) The. Peoples' Court, the Spacial Court and all Nazi

tribunals were abolished. All other courts were
suspended by law No. 2 and Law No. 77, which applied
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to labor courts. Frovision was made for reopening
the ordinary civil and criminal courts, sxcept the
national courts, when authorized by Military Govern-
xtnf‘ant and to the extent specified in written direc-
ions.

(2) Priority was established for the trisl and disposition
of cases, the first order of priorities being given to
criminal cases.

(3) Judges, progscuters, noteries and lawyers, who
might not act as such without the consent of Mili-
tary Government, were required to take an oath as
follows:

"I swear to Almighty Cod that I will at all
times apply and administer the law without fear
or favour and with justice and 2quity to all
persong of whatever ecreed, race, colour or
bolitical opinion they may be, that I will obey
the laws of Germany and all enactments of

the Military Government in spirit as well as

in letter, and will constantly endeavour to
ostablish equel justice under the law for all
perscna. So help me God."

They were relieved thoreby from the obligation of any
oath of office previously subscribed.

(4) Cortain cases were excluded from the jurisdiction of
Gerrian courts.

(5) The Military Government wss vestzd with the eautherity
to dismiss or suspend any Germap judge, prosecuter cr
cther court official; disbar from practice any notary
or lawyer; supervise the procesdings of any courd,
attend the hearing of any case; and have full access
to all files, records and documents. Administrative
revioew was accordad the Militery Government: and power
to nullify, suspend, commite or otherwise modify any
findings, sentence or judgment of any German court,
This, no doubt, included authority to vacate acquit-
tal of one accused,

(6) No sentence of dsath imposed by 4 German court could
he executed without consent of Military Government.

{7) Military Government might transfer any case or class
of cases from a German court to the appropriate
Military Government court.

(8) No member of the Ailied forces, nor any employes of
the Military Government, might testify in any German
court without the consent of ths Military Govermerrt.

(9) Statutes of limitation and prescription were sus-
pended during the period a German court was closed,
if the statute had the effect to render claims unen-
forceable or extinguish subtstantive rights.

¢, Law No, 4 provided for publication by army groups of a

Military Goverament Gazette containing messurcs adcpted by the Supreme
Commander, and for publication of local legislation in a similer Gazette
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for the p&litical subdivision to which the legislation should partain.
. T}.me G;zette mas c.iue evidence of the published 1:gislation, and the pub-
lication was notice %o all perseons in th occupiad tarritory affectad.

d. Lav No. 5 dissolved the Nazi party and 52 sutsidiary organi-
zations. It was duclared also that 8 para-military organizations would
b2 dissolved in dus course, and further racruiting was fortviddsn. The
offices of the Nazi ielfare Department were closed and its activitisns
direct=zd to be carriad on by ths burgermeisiers. Furds, propsrty, equip-
ment,.accounts and reeords of all the organizations mentioned in the law
were orderad preserved intact to be delivered or transferrsd as required
by the Military Govormment.

¢» Lav No, 6 provided that authority or approval of the Military
Government should be sufficiert for lagality or offectiveness of any action.
omission or madter raquiring authorization or approval by German suthority
under German law; but that application for any authorization or appro-
val should ba made in the first instarnce to the authority, if available,
and in the manner specified under Ge-rman law to the 2X%ent not suspended
or abregatad by Militery Government,

f. Law No. 7 aholished National Socialist emblems from of £i-
cial seals.

g. Law No, 51 made 411i:d military mark notes legal tender
and forbad= discrimination botwsen aAllied military merks and cther lagal
tender mark currency.,

h. Law No. 52 wams a properiy control law. The ralated Law
No. 53 provided for foreign exchange control.

(1) Llaw 52 authorized seizure and control of all pub-
lie mreperty, except of municipalities protected by
HR 56; the proparty of any enepy government, na-
tional or resident of an enemy country; of the lNazi
party, its affiliated crganizations, its officials,
and its leading mombers or supporters specified by
Military Govermm:w:nt; of prisonors and ebs:nt ovners;
and propwrty which had bheen the subject of dur=zss,
vrongful acts of confisication, dispossession or
spoilation from tarritory ocutsidz of Gzrmany.

(2) Txcept as provided in the Law, or when licensed or
otherwise autherized or directad dby Military Govermn-
ment, dealings with reference to such property were
forbidden, This prohibition applisd also to runi-
ciral property; property of religious, charitable
and sducational institutions; and works of art or
cultural material of valus or importance.

(3) Busincgs enterpriscs subject o control werc per-
mittod temperarily to cngage in transactions ordinari-
ly incidental to she normsl conduct of business acti-
vities, provided those should not diminish or imperil
their assets or othorwise prejudicially affect their
finuncial positicn.

(L) Law No., 53 forbade transactions, except as licensed
or oth.urwise permitted by Wilitery Govirnmant,

8. The records provide no explanation for tht numerical designation of
this and subsecquent lawas.
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involving forsign exchange agsets (comprehensively
defined in the text). Importation of foreign ax-
change assets and the exportation of any property
from Germany were forbidden. Inhabitants of the
occupied territory were required to mske a written
declaration of their foreign exchangs assets and
their obligations to persons outside Germany .

They were requirsd to deliver to the ncarast
tranch of the Reichbank, or as otherwise directed,
foreign currency, commsrcial paper drawn on or is-
sued by perscns outside of Germany, securities is-
sued by parsons outside Garmany or expressed in a
currency other than German, and all gold or silver
coin, gold, silvar or platioun bullion, or alloys
in bullisn form.

(5) German lawyers in London were critical of Lews 52
and 53. Mr, E, J. Cohn, of the British Special Re-
search Unit, Control Commission for Germany thought
therm "primitive in technique,” and that German ex-
change control laws and practices should have buen
studied and adapted to purposes of the Lilitary
Government,?

i, Lew No. 76 suspendad temporarily all public means of com-~
munication. Private communication facilities were fo be surrenderad
against receipt, according to nptices published by Military Goveranment
in each locality, - Wireclzss and radio réceiving sets, parts, accessor-
ies or matérial, telephons and tclegraph wire, installation facilities,
and electro-medical equipment ard diathermy sapparatus, w:ire to ba de-
clared tc the Military Govermnment., Censorship was imposed upon all
comunications,

je Law No. 77 suspendsd laber courts and various labor of-
fices.

k. Law No, 161 provided for fromtier control, Originally, it
aimply forbade movement of persons and property over the frontiers of
Germany without authority of the Military Government, exceps Allied for-
ces and equipment. The law was amendad to authorize Military Government
definition of a prohibited frontier zone, to be avacuat:d of all persons
except those authorized by the Military Government to remain.l

29, The Notices, The Supreme Commander autharized the publication
of certein notices to the population of territory as cccupied. Thess
implementzd the other legislation. One announced a receiver and place
of delivery for firsarms, wirsless transmission sets and carrier pigeons.
Anothar established procedure for th3 declaration of radic receiving
gets and other communication apparetus and facilities, Commanders were
authorized to completo forms of notice proviéed by SHAZF, fixing hours
of curfew, closing buildings, restricting travel.

30. Regulations, Military Govermment legiglation by the Supreme
Commander was expocted to be supplemented by regulations. Law No. 76
makes reference to censorship regulations., However, no such regula-
ticms upon this or any other subject appear to have been published in
occupied territory prior to V-E Day.

9. Mr. Cohn to Wing Ccmmander J.0.J. Malfroy, lirs 2 Apr and 1 May

1945.
0. 1?13? 1 to Lir, SHAEF, 4G 0l4.1-1 (Germany) 8 Mar 1945,
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SECTION 3
L.GISLATION INITIATED BY LOCAL COMUANDERS

31, Such legislation might bs enacted for a particular area of
raspongibility. Except wheh the military situation rogquired emsrgency
action, the local commnder was required first to obtain approval of
higher headquartors. L The Supreme Command @ becams responsibls, ule
timately, for all legislation of the Military Govoroment, Even in ca-
g3 of emergensy, & report had to be mede promptly, and the local com~
mand @ might be required to withdrew any legislation enacted by him.

a. Local legisletion was usually in the form of notices, and
merely implementsd the lzgislation of the Supreme Commender. The only
ordinance or law of any subordinate command was 21st Army Group Law No.
501, This gave extralerritorial effect to Military Government lawa
Its occasion was the necessity to evachate some German civillans from
hordar towns into The Netherlands, Before evacuation, the Military
Govarnmert promulegated lLaw No., 501, which provided that evacuees should
continue subject to tho laws of +he Militery Govefmmont whils in Nethar-
lands intermment camps{ The SHAEF Mission (Netherlands) advised The
Netherlends Govermment of this enactment and reporscd no obj:ction.l2

b. The Supreme Commander, 12 Septemb-r 1944, issuzd his let-
ter of '"Folicy on relations betwsan 411128 Oceupation Forcoes and inhabi-
tants of Germany." The policy establighed waa one of non-fraternization.
Regtrictions ware severe. Jmerican military personnel might not even
spaak to Germans excopt in the course of 6ffieial business.

(l) The militery commanders found standing orders to
effect this polidy excezdingly difficult of enforce-
menb. It seomed lozical that thry be implemented by
prders to G-rmans not to fraternize with dimsricens.
Division commanders published notices like thiswn

Civilians will not speak to or communi-
cats with eny Americen military pwsonnel, di-
rectly or indirsctiy, exsept on official busi-
ness, normslly through iilitary Government
channels, Bovenis 9ili b held striztly re-
spensiole theh aill rhildron be kepw away from
Americap nalatary personnel, iastailations,
billets and auy ciher place vhepre imerican
military peracnnel ere on duty .3

(2) The Military Government Detachmanb ab Monsehau pog-
ted & notice forbilding fretovnizetion by Germans
with troops. ond advising that vioiations by civi-
1lians would b punished wndar P-rasaags w3, artiele
2, (rdinance 1, as a wasch of gorl crder  This
sort of notice xas disapproved by Firsh Army, § Jan-
vary 1945, with the followiag dietwit

"The punishment of Germans for fraternizatiow
is congidered undessireble as a sign of weakness
and ovidonece of inability to control rilitary per-
sonnal. *

e e e s v e b e

T e e o A 5 o a1 A = 4 T e
11, Annex III, Section XV, per Zb (2), SHAEF Directive for Milit%ry Gov-
ermment of Germany Erior to Defeat or Surrender, 9 Nov 1944,
12, 218t drmy Group ThSums, 28 Nov 1944.
13, Postsd by 4th Infantry Division, 11 Jov 194y
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(3) The Supreme Commander in a letter addressed to the
Army Groups, 10 Mareh 1945, declared;

"Non-fraternization is an internal policy of
{llied Expeditionary Forces to impress upon the
Germans prestige and superiority of the Allied
Armics and to demonstrate to the Germans the fact
of their complete dsfeat, To enforee that policy
by punishment is contrary to the ressons under -
lined. Jccordingly the non-fraternization policy
should bBe onforced solely through normal military
discipline methods. 4ction,for enforcement
through the issuance of orders to the Germans or
rrosgcutions of them for attempts to fraternize,
should be discontinued’ll

SECTION 4

THE GERM4N CODES

32, EXcept as abrogatod or affected by acts of the Military Gov-
ernment, Gorman law continued in effect in the oceupied territory.
As in most Continental legal systems, the basis of Germen law is the
Godes, Primarily, thesc are criminal, civil and commercial. There
arc also procedural codess as the Judicature Act, the Codz of Civil
Procedure, the Code of Criminal Procedure, the Bankruptcy act, the law
for levying of executions upon land, the Land Registration 4ct, and the
law concerning non-gontentious jurisdiction. These codes, excert as
later reformed, were adopted by imperial CGermany. Under the Weimar Re-
public came the Labor Courts Act, the Juvenils Courts Act and the Youth
#elfare Act, Laws passed during the Hitler regime not abrogated by
the Supreme Commander included measwres corresponding to the New Deal
laws for protection of debtors.

33. 4ll these were a part of the jirisprudenee of the Military Gov-
ermment. However, the Military Government courts had jurisdiction of
eriminal cases only., No German court was opened in occupicd territory
until 1 May 1945, so there was no opportunity before V-E Day for ju-
dicial administration of the Gurmen law regulating civil relations,

In Military Govermment courts thers were about 300 prosecutions lodged
undsr German criminal law,

1l4. SHAEF Letter 4G 091-1 {Cermany) GE - iGM, Subject: *Non-Frater-
nization by Cermang,™
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CH4FTER 2

MILITIRY COVERNMENT COQUSTS

CECTION 5

CONSTITUTICH WD JURISDICTICH

3L. Qrdinence No. 2 was the organic judiciary act of the Mili-
tary Government, \'Ill1tarj courts were of thr:e grad:s: Genoral, In-
termediate and SBummary. lembership was restrictsd to officers of Al-
lied forces, including attached liaison officers.

a. Genaral Military Courts consistzd of not less than thrie
members, One cofficer might sit as an Intermadiate or Summary court,
but Intermodiate courts oftsn were composad of two or thraws officers.
The courts might appoint advisors, clerks, interpreters and other psr-
sons necegsary for the conduct of procsedings,

b. The first United States f\_‘LlltaI‘_,’ Government Court was ap-
pointed 2t Kornelimunster in September 1944.) about L00 Military courts
wore constituted in the Jdmerican Zone of ocenpizd Germany bafore V-B
Day, and about 300 coatinued in operation.

35, Jurisdiction of Pirscns.

a, Ordinance No, 2, srticle II, Paragraph 1, providess

*Militery Government Courts shall have jurisdiction
over all p rsons in the occupicd territory, oxeept per-
gons other then civiliang who are subject to military,
naval or air forces law and are serving under the com-
mand of the Supreme Commandsr, llisd Dxpeditionary For-
ces, or any othsr command:ar of any forces of the United
Nations,"

h. The stated oxception was d2omed to iaclude prisonars of
war fgom the forees of any United Nation, if still subjcet to sarvice
laws,

c. Jnothor exception was stated in the Guide to Procedurs,3
any aceuscd who cstablished a claim to be troated as a prisonir of war
Was held not subject to the jurisdiction of Military Governnent courts.

36+ The Special Case of Liberated Soviet Citizons.

a. agreament was reached at Yalte batweon the Tnited States
and thc Soviet Unjon, effctive 11 February 1945, rolating to the care,
maintenance and repatriation of prisonwrs of war and other citizons
of each country liberated by Sovist Forces and United States Forees,
raspectively .«

1. First Jroy CaSum, 27 Sep 1944.

2. SHAEF CASum, 15 amr 1945.

3. Docunmunt 12-C, Technical lanual for Logel and Irison Officers.

4 Far Sa, Guide to Procedure.

5+ Copy attachod to 12th army Group lir, 383.7, C-5, DF, 2L Mer 1945,
Subjeet; "Troatment of USSR Displaced Perscons Liberated by Forcss
Oporating under United States Command.”
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4drticle 2 of the agreemont provided:

*Soviet and United States repatriation representa-
tives will have the right of immediate access into the
camps and pointe of concentration whure their eitizens
are located, and they will have the right to appoint the
internal administration and set up the internal diseci-
pline and management in accordance with the militery pro-~
cadure and laws of their country. The military sommandsxc
in whose zone thay are locatéd shall appoint a commandant,
who shall have the final rosponaibility for the over-all
administration and discipline of the camp or point con-
cerned."

b« 4 supplementary directive of ETOUSA6 kad the following
paragraph

"9, Legal Jurisdiction.

"a. The militery jurisdiction of the United
States over liberated Soviet eitizens within the
gcope of this dircetive normally will not be oex-
ercised where: -

*(1) The offenss is committed beyond the
confines of the camp:

"(a) against the indigenous law of
4llied liberated countries, punishmant for
which may bs administered by indigenous
courts, or

*(b) against the law enforced by
military governnent in occupied <nomy ter-
ritory, punishment for which may be admin-
igtered by military govermsnt courts.

For the above purposes, the custedy of any suech offcn-
der may be surrendered by the United States camp com-
mandant to the appropriate authorities.

#(2) The offense is committed against Soviet
ecitizens ar ageinst Sovict internal asdninistration and
diseipline, punishment for which is administercd by the
Soviat authoritias in accordance with the right to ad-
minister internal management and discipline, as agreed
between the governments of the United States and the
USSR Punishment administersd, in accordanece with said
agreement, as internal diseipline of a cemp, will be
subject to suspension by the United States camp com-
mendant. Cases involving such suspension of punishniont
by the United States camp commandant will be reporied
to this headquarters for refcrence to the appropriate
Soviet authorities. Offenses of too grave a natures,
in the view of the Unitcd States camp cormandant, to
be properly so punished as internal disciplinz, will
be referred to appropriato higher Soviet authoritics
for disposition. Reforunce of such casea to higher

6. Ltr, 40 283.6, OpGh, 8 4pr 1945, Subject: "~iberated Citizens of
the Soviet Union.”
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Soviet authorjties will be made through this
cadquarters,

"b. The militery jurisdiction of the United
States ovar liberated Soviet citizens, within thz scope
of this directive, normally will be sxarcised only whare
the offense is committed against the United Statzs or
its nationals,"

¢. What was included in the phrase "military jurisdietion"?
Wag the jurisdiction of Military Government courts, "military"? Seetion
9a (1) of the ETOUSA letter indicated a negative answar. If an of-
fense charged to a liberated Soviet citizen masg “against the law en-
forced by military government, punishment for which may be admini-
stered by milivary govermment courts, . .the custody of any such offen-
der may be surrendered ty the United States comp commandant to the ap-
propriate authorities.”

d. HNevertheless, it was the practice smong the United States
Forces not to try Soviet civilians in Military Govermment courts for
serious offensés, but Yo refor such cases to higher headquartors for
directions.,

g, This pclicy involved indefinite daley, illustrated by a
case arising in the military district of the Fifteenth United States
arrlys Zarly in May 1945, some Russian inmates of a displaced persons
camp near Geilonkirchen, organized themselves into a gang to steal cat-
tle from Goerman farmers. Frosecuting their enterprise, they went io
a German farmhouse, took a cow from the barnyard, and shot her owner
dzad. The bandits terrorized the other displaced persons, but one sum-
roned courage to report the ineident, 4 squad of Military Police went
to the quarters of the offending Russians to put them under arrest.

In axchangs of gunfire, cne of the Military Yolice was so gravely in-
jurced as to incwr spinal paralysis and reduction of his lifs expcc-
tancy to six months, Fifteenth army rsqusasted instruetions from 12th
awrmy Group, which reforred the inquiry to SHAEF, Six wecks aftarward,
SHAEF directed thet the offenders should be tried in a Military Govern-
ront court. This was communicated to Hzadquarters Fif teenth Jrny.
Mcanwhile, however, British forces had occupied the zone of the crime,
and 12th Jrmy Group had been succeeded by USFET. Fifteenth army was
obliged to return the file to USFET for forwarding to the British can-
mand, The file was misplaced at USFET, end as late as 10 October
1945, the Russian rurderera had not been tried.

f. The policy of indulgence toward Soviet offenders® d4id not
premote maintonance of order in Gorman territory oceupied by United
States forcss. Rusaian displaced persons were a primery problem of
public safety. Thoy preyed upon German civilisng in bands such as that
doseribed -in the preeeding peragraph. Bloodshed was a fraquent conse-
quence of their prodatory sctivity, The frusiration of Military Gaove
ernment legal officars, by reason of their impotence in cases of crime
by liberated Soviet citizens, is reflected in comments quoted in Jip~
pondix 1 to this report. If, as gensrally assumed, punishment of

7. Militery Govormment staff offifcers wero perplexed by the’ anbignity
of the ETCUSAL dircetive, gquoted above, .
8. Fifteenth drpy Lir, 4G 013, GNMIL, 19 May 1945 and subsequent in-
dor sements,
9. The reference is only to judicial administration, not to control
over Russian displaced porsons exercised uncer the directive. ‘It
is not %o be inferred that the dmsrican military au‘ahorit.ies *ipn-
dulged” Soviet oriminals bayond the failure to try them in the courts.
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criminals tends to "insura public ordor and safuty," the poliey of
the United States authoritics in the special case of liberated Sovict
citizuns was in daofault of the internaticnal obligation levicd by

HR 43.

37, Jurisdiction of offonsas.

a. This was preseribed by ‘Paragraph 2, wrticle II, Ordi-
nance No. 2. Includad wore: "ill offensss mgeinst the laws and us-
ages of war; all offenscs wndor any procismation, law, crdinance, not-
iee or crdor issued by, or under the authority of, the military gov-
ernment or of the allied forces; all offensus under the laws of the, o -
cupied torritory, or any part thereof, 10

b, Jurisdiction of war crimes was not limited specifically
to offonses cormitted within the occupied territory after occupation
but the uwsual concept of the jurisdiction of a rilitary government
court is that "such jurisdistion embraces the trial of offenses com-
mitted during occupation.®ll SHiEF policy did not permit the trial of
offenders in such casus by Military Goverament courts bufore V-R Day.

38, Powars of Sentence. 4 Gun.ral Military Govermment Gourt had
jurisdiction to impose any lawful scatvence, including dsath, «an Inter-
rediato Court night impose a term of irmprisomment not exceeding den
years, or a finc not excceding $10,000) or both. & Surmary Military
Court night not sentonc: to inpriscnment in ¢xeess of one year, or fine
in excess of $1,000, but might imposc bodh such imprisonment and fine.
dny court within its powers might impose elterpative imprisomment if the
fine should not be paid, and mak: other reasonable orders suitable to
the circunstances of the particular casc,

39, Personnel of the courts. at least one member of all Inter-
mecdiate ané General Military Courts was regquired to be a lawyor sorving
with the Military Governcwent. I was direct:d that when practicable,

a Summary Military Gourt should have a lawyer officer;13 but liegal
speecialists ware assigned or attached only to the larger Military
Goverment detachments, Hence, in most of the Summary Military Courts,
the officer was not a lawyer, The inexpericnce of the Surmery Court
officors may havs been a factor in the orratic administration of jus-
tiece disclosed by Chapter 3.

SECTION &

RULES CF DAOCEDURE

40. Trigl and lre-Trial Procadura,

a, urticle ¥, Yaragraph 8, Ordinancs No, 2, is a bill of
rights of accused in Military Governmenti courts. Gvury accused was
entitled to have in advance of trial & copy of the charges; to be pre-
gont, give evidence and oxamine or cross oxamine witncesseg; to consult
a lawyer bofore trial and to be ropresented at the trial by a lawyer

10, Military Government Gazette, Gormany, 12th .irmy Group arca of
Control, No. 1, p 7.

11, Brig Gen E, C. Batts, Thuoater Judge .dvocate, ETQUSH, Talk on
Military Governmsut to Specialist Law Coursc (Faris), 21 Mar 1945,

12, Rule 14 (L),

13. Rule 2 (2).
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of his own cholce, or conduct his own defense if degirsd: to be repre-
sented by an officer of the Allied Forees, if not otherw:{se represen-
ted, in_any t.:asc in which a sentence of death night be imposaed; to i
vring with him %o the trial such materinl defense witnsases as'he might
wigsh, or to have them summoned by the court if practicable; to apply

to the court for eny adjocurmment necessary in preparstion &;f his d2-
fense; to have the proscedings translated if in a strange language; o
file & petition for review if convieted. '

b, 'Proceedings were begun by swmons, warrant or arrest,
The warrant might be issued by any officar of the allied Forces and
executed, or a summons signed and served, by any rember of the allied
Forces, or any person acting under wllied authority. Upon arrest, ac-
eused was roquired, generally, to be taken as soon as practicable be-
fore & swmary military court for arraignmem‘:.l

(1) Upon arraignment tho court might interrogate the ac-
cused in accordance with continental practice, but
no compulsion was allowed to require answer. The
accused might enter a plea of guilty or not guilty,
or might plead guilty to an offense other than
charged end not guilty to the offense charged. If
the anawer of the accused upor interrogation made
it appear that he might not be guilty, then, what-
ever the plea, the court was required to enter a
plea of not guilty, If the Summary Court conclu-
ded,fron statements of the prosscution and defenss
heard, that it lacked power to impose adeguate pun-
ishment, the procedurc was to report the ease to
the legal officer of the naxt higher Military Gov-
ernment echelon for reference to the appropriate
Interrmedidate or General Military Court,

(2) The rules of evidence prevailing in american courta
and in courts-rartial 4id not bind Military Govern-
ment courts., Indeed, thare were no absolute rules
exeept: (a) the accused might rct be sworn and
could not be rcquired to testify; (b) evidence of
his bad character was not admissible until he had
put hig character in issue, or the bad character of
any withess for the prosecution; (c¢) no witness
could be roquired to incriminate himself; (d) privi-
lege was accordaed husbands, wives, parents, and chil-
dren, legal advigor and priests. The best evidence
rule was directory, but the general tost was pro-
bative materislity, OGeneral and Intermodiate Mili-
tary courts might rsceive the evidence recorded in
a Swmary court upon mreliminary hearing before ref-
srence. Witnessos, except the accused and children
under fourtecn yzars of age not appearing to under-
gtand the nature of an cath, were required to bte
aworn or make an affirmation.

{(3) Triale were %o be public, but might be in camera if
necessary to prevent emy projudice to the security
of the allied Forcss, cr for other exceptional
rsason. MTrials might be in ebsentia upon request

4. Rules 5, &, 7.
15. BRules 7, 8, 9.
16. Rules 10-12, 17.
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of the accused, or if he was believed a fugitive
from justice. If service of a summons was proved,
an absentia trial might proceszd to conviction and
gentence. Otherwise, the court could go no fur-
ther than meke a reeord of the evidence and im-
pound property of the accused. In any trial ab-
sent the acoused, the sourt was required to ap-
point an eofficer of the illied forces or other
sultable parson to represent the defense.

¢. Upon finding of insanity, accused might ba committed to
tenparary custody, pending order of the reviewing authority for perma-
nent custody or othor :lisposit:ion.]-8

4+ In juvenile cases, involving offenders under eighteen
years of age, the procedure in Military Govermment courts was based
upon the accepted practice of loeal juvenile courts and those of Great
Britain and United States; including, so far as practicable, reports
by welfare officera in advanse of trial; dstention, if necessary, aparid
from adult offenders; informal hsarings in elosed sessions; interro-
gation of parents and release to their custody if appropriate, How-
ever, cffenders mors than sixteen y2ars of age might be tried as adults
if they appeared to be physically and msntally mature.

€, On¢ sentence was required in respest of all the charges
upon which the agocused should be found guilty. The scntonce was re-
quired to state the date of commitment, which ordinarily mads allowance
for any period amccused hed been in custcdy. Lawful gontences, besides
fines, imprisonment or death, included restitution or forfeiture of
property or its procaads in cages involving illegal possegsion, uss,
purchase or sazle of property and corders affecting business oporations
where the accused was found guilty of illegelly opereting a business,
A conviet night alac be orderad to ostablish his regidsnce within or’
without a designated arsea, or not to lcave or enter @ designated arsa
without permission, Sentenccs might be suspended for definite roasons,
4ll sentences, ¢xeept death, waro to be put into exccution without a-
walting action of the reviewing authorities 20

£, The military court trying offonscs against German law was
not limited by the maXimum sontcences parmitted undsr such law, but
might impcse any sentence within its power; excopt that in casas of
homicide, attempted homicide, or assault with intent to dc grievous
bodily injury, no death sentence could be irposed not alleowable under
German law; and for minor offenses (known to the German law as Uber -
trotung), not more than twe years! imprisommont could be adjudged.ZI

L41. Provision for Review,

a. Petitions for revicw had to be filed within ten days of
sontences .22  Without petiticn, review was mandatory in all cases - in
which sentence excesded onea yesr of impriscmment or a fine of ono
thousand dollars, Final reviow of such casaes was required of Army
commanders in the 12th Jrmy Group and by the Ath Lrmy Group Comman-

17. Rule 10 (7). 4ctually theare were no absentia trials,
18, Ruls 21,

19, Rule 22,

20, Rule 1},

21, Rule 4 (7).

22, fule 24 (2),
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der.23 d4rmy commanders Teviewed all death sentences and the army
group cormanders were confirming authorities,

b, The reviewing authority might st aside any finding of
guilty with or without ordering a new trial; amend the charge to sup-
port a finding of guilty if the court might have amsnded the charge
without prejudice to the accuged; suspend,reduce, commte or modify
any sentence, or order, and make appropriate order for discharge of
the accused, the return of a fine or the restitution of property;
increase penalties where a petition for review hed been filed frivo-
lously and the evidence warranted the increase; and was veated with
continuing power to remit or suspend sentences,2l

¢. Froceedings were not to .be invalidated nor sentences dis-
approved for any error or omissicn unless injustice to the accused
appeared.2

23, OHAGF Directive for Militery Government of Germany, 9 Nov‘ 1944,
permitted delegation of review in such casas by‘ar'nw group to army
commanders, 124k Army Group by Directive F‘_or Military Qo.vernment
of Germany, 23 Nov 1944, delegated the reviewing authority.

24, Rule 25,

25, Rule 26.
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CHAPTER 3

CRIME 4ND FUNISHMENT IN OCCUPIED GERM.NY

SECTION 7

TRIALS IN MILITARY GOVERNMENT COURTS

k2. The Principal Offenses,

a, More than 16,000 cases, involving about 20,000 persons,
were tried in Military Govercment courts of Unjted Statea Forces between
18 September 1944 and V-E Day.l Mors than 99% of these trials wers
in Summary courta. JAbout 70% were upon curfew and eirculation chargss.
About cne-eighth of all cases arose under Sections 1 to 20 of Ordi-
nance No. 1, where the death penalty mighv have been imposed. Actually
there were oight death sentences by Military Government courts, and on-
ly four executed,

b. Jdpproximately one-half the cases under Sections 1 to 20
were filed under Section 16 forbidding plunder, pillage or looting.
About 20% mors were under Seetion 19, relating to theft of property of
Allied foreces. Most such cases ware trivial,

¢. Thirteen cases involved espionage and cormunication with
or direct aid to the enemy, and six unauthorized possession or comrmuni-
cation of informetion dangerous to security of Allied forces, There
were thirteen cases of sabotage and thirty-nine of harboring enemy sol-
diers. Some of these "War Treason" cases had mitigating circumstances,

d. The most common offense which could be considered grave
was unlawful possessign or use of fire arms, Therc were nearly 500
such cases, In few cases did it appear probable that the fire arms
woere intended to de used against dllied forces. Some were retained
for protection againet maravding displaced pergons, some for hunting.

2, Next in frequency of commission among the serious offen-
ses was the making of falae statements to the Military Government. One
hundred end fifty-six such cases were reported to 12¢h 4rmy Group.
German civil ssrvants, especially, were prone to deny membership or
association with the Nazi party or affiliated organizations.

f, hbout 90% of atoul 300 prosecuticns under German law were
far ordinary ¢ rimes, such ag theft and assault, the remainder far vio-
lation of economic controls,

g. Less than 16% of the prosecutions resulted in acquittal
or dismigssal,

1. This estimate has been derived from an analysis of army reports to
army groups, TFirst, Ninth and Fifteenth demiss reported to 12th
{rmy Group for periods ending 31 May 1945, & total of 14,943 cascs
(See 4ppendix 2). Seventh drmy reperted to 6th drmy Croup, before
incarporation into the 12th Army Group, 1,114 cases. It is prob-
able that none of these cases were tried after V-E Day, since re-
parts would hardly have reschsd ermies so socn. Numirous offenses
committed before V-E Day were not tried until afterwards, as appears
from the records on review. Some records of trials vefore V-E Day
reached the ermies after 31 May 1945.
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L3. Punishment.

‘ a. In his report of 4 March 1920, Colonel I. L. Hunt, Of-
ficer in Charge of Civil 4ffairs, .merican Forces in Germany, wrote
of the Rhineland oceupation after World War I,

"No means soamed to exist to bring about uniform-
ity of action by th:z various courts. The Jjudgments of
the courts showed & wide divergence of viewpoint, In
one jurisdiction for a particular offense, & one hund-
red mark fine would be imposed; while in another juris-
dictlon for the same offens:, imprisonment of three
months would be imposed."? *

b. The experience of the imericen Forces in Germany after
World War I is paralleled by the rscord of Military Govermment courts
in the belligerent oscupation prior to V-E Day. In some cases small
fines (a8 low as 150 marks) were imposed for unauthorized possession
of weapens or ammuniticn; in cthers long prison terms were adjudged,
up to twenty yecars. Penalty for curfew violations ranged from a fine
of twenty marks to imprisonment for ninety days; for unauthorized cir-
culation, from a fine of ten marks to imprisonment for nine monthsj
for unlawful posmsession of ullied property, from a fine of twenty-five
marks to cne year's imprisonment; for false statomenta, from a fine of
150 marks to imprisonment for three yesars.

¢. The practice of most Summary courts, in minor cases, was
to impose fines rether than sentence to prison terms, In the majority
of curfew and circulation cases, the penalty was anly a fine.

d. Sentences wer:e often suspendsd without reference to the
dirsction of the Guide to Procedure: "a sentence should be suspended
only for a definite reason, not as a means of cutting down a sentence
conaldered aprropriate.*

2. It mey be said that in some political sub-divisions of
the American Zone of Occupation, the administration of justice was
lax in that penalties were too mild; in others, penaltios were beyond
legitimate requirements of the Military Govermment,

SECTION 8

ACTICN OF AEVIEWING JUTHORITIES

4L, Practice upon Review.

. a. article VI, Paragraph 9, Ordinance -No. 2, required re-
view of overy case in which a petition for review should be filed and
such others as should be determined by the rules. The reviewing au-
thority was an offieer or officers designated by or under authority
of the Military Government..

b. In the 12th Army Group, the reviewing authority was the

2. Hunt Report, p 9h .

3+ Technical Manual for Legal and Prison Officers, Document 12-C,
par 18, .

h. The "basic principle’ of punishment in Military Govzrnoment courts
is stated in per 1 of the Guide to Procedure.
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appointing authority( except iHat the army commander, or an offider

or beard of offiters designated by him was responsible for final re-
view of all cas2s in which the sentence should exceed imprisonment

for ons year or a oéne thousand doller fine. In the evant of terri-
torial changes in command end removal of the eppointing authority from
the area of the offense, the succeeding commander became the reviewing
authority. Death sentences could not de cxecuted wntil confirmed by
the army group commander, Death sentences of Germsn courts might be
executed after confirmation by the ermy commender,

¢c. The éth 4rmy Group Commander was the reviowing authori-
ty in his territorial jurisdiction, except that dcath sentences were
roviewable by army commandars end reported %o Army (roup for confirma-
tion.

d. The Commanding General of the First United States army
designated a board of review for Militery Governmant cases, composed
of his G-5 and the executive and senior legal officers of the G-5
Saction. This board would review all cases where the sentence was less
than imprisonment for ten years or a Vven thousané dollar fine. Other
cages were reserved for review by the Army Commander, who also reviewed
board recommerdations to revise sentences., The Third and Ninth armies
had similer boards of review, No board of review was constituted in
the Fifteenth drmy. The Judge Advocate reviewed racords and submitted
his recommendations to the Deputy Chief of Staff, as in general court-
martial cases. This was also the practice in subordingte commands
of the Fifteenth Army. In all american commands, case recerds were
reviewed by a lawyer serving with the Military Govermment.

45. Doctrines Hstablished by Rsview., Review involved, usually,
the sufficiency of the avidence to establish an offenge and promriety
of the punishment imposed. Thesc ars guestions of fact whose just de-
termination required only fairness of disposition and familiarity
with the scale of penalties in civilized jurisprudence. Few cases re-
quired declaration of principle or established a precedent for guidance
of logal officers. So far as shown by opinions upon review, these
fow are digested belows

a., Military Governmont Court Rule 8 provided for reference
of cases to higher courts after preliminary hearing in a Summery Court,
Before reference, in the absence of a standing order affccting the case,
the Summary Court officer must have heard sufficient statements and
evideonee to form an opinion he could not imposs edeguate punishment.
In some instances, the Summary Oourt officer, being also authorized
to sit as an Intermediate Court, would simply convert himself into the
higher court and proceed to trial and sentence. Reviewing authori-
ties held this deprived the accused of his right to e feir and im-
partial 4rial; since the court had prsjudged the sentence, if not the
guilt,

b. Paramgraph 21, Guide to Procedure, dirsets equivalence
of $1.00 to one day's imprisonment in fixing alternative prison senten-
ceos for default of fine, Summary ccuris, having power %o assess fines
of $l,000, would, quite commonly. &ssoss alternetive prison sentences
exceeding one year., This was held i be beyond their povers and

5. 12%h iemy Group Directive for Militaery Government of Germany, 23
Kov 1944, par 6b.

6. There werc several such casas, and the action of reviewing authori-
ties uniform. Onn is cited in Fifteonth US 4rmy Finel 4fter-dcticn
Report, Judge 4dvocate Section, p.17.
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sentences in all such cascs modifisd.

¢. Aeviowing authoritics werc reguired to vacate numerocus
sentencea of Gorman ecivilians to imprisonment for acts of fratorniza-
tion with américan military personncl. Those were gencrally prosecu-
tcd under Scetion 43, Ordinance No, 1, as "prejudicial to goed or-
der "

d, Military Government Court Rule 22 was held mandatory;
that juveniles must be sentenced to eonfinement, if at all, apert from
adult offenders,

¢, The Commanding Gensral, Scventh irmy, vacated a gsenyonce
imposed upon = citizen of .wgsburg for failure to surrendor firearms.,
The Military Government entorad Gugsburg 28 .pril. Notices of place
and time to surrender firearms wira postaed 30 4pril - 1 May. Before
actual notice to the accuscd, his hous2 had becn taken over by american
militery authority, and accused denled access afterward. 4 machine
pistol was found in his csllar., The reviawing officer wrote that
in any nmilitary cccupation, ¢ivilians must have reasonable notice of
the circumstances for delivery of weapons; henca, that accused had
comnitted no offenses by failure to surrender his machine pistol before
raquisition of his house,

£, «n agent of shirt manufacturers in Biclefeld offerwud a
stock for sale from a truck'in front of the factory. & large crowd
gathared and highways lcading to the factory were jammed. The agent
vendor was prosecuted under Seetion 37, Ordinance MNo. 1, farbidding
public moctings, Conviction and & severe scntence wore sct aside by
the Commanding General, Seventh army, oven though no petition for re-
view fil2d, The sale of shirts was lawful, said *he roviowing offi-
car, and th: gatharing of customars only incidental, Therc was no
Tpublic meoting,” ferbidden by the Ordinance,l0

2. 4 Saar German, sfter tho Saar Plcbiscite, had fled to
France and become a Franch citizen. He returned to his former home,
upon .perican aceupation of Saarland, and began political agitation
for scparation of the Sear from Gormany. e was escorted across the
border into Saarland by Fronch ofPicers, and irmediately registercd
with the Military Govermment. Because of displeasurs at his subsec-
quent political activity, he was prosecutad for violation of the
Frontier Control Law, as well as upen other charges, The Cormanding
Goneral, Fifteenth Jdrmy, voided the finding of guilty upon the Frontier
Control charge, holding that the entry of accused into the Saer undoer
Fronch military auspicos was not illegal,ll

46. Summary, Such vagariss of the Military Government courts as
imposition of fincs whore prison terms seomed eppropriate, inade-
gquate prison scntences and indiseriminate sugpension of sentencss could
not be correctzd by reviewing authorities. Morcovar, sentznecs were
susteined that seom from the roeord unduly severe, and to have merited
revision, Frejudice of commanders and their chisfs of staff sometimes
disecouragad recommendations to mercy. But, altogethor, tho reviewing
logel officers ssem to have sought attainment of justice in the Military
Government; and to have succcedwd in such degrze as to brighten the his-
tory -of the belligersnt occupation.

7. Sce discusgion and nota, pag:s 23-24.

8, Case of Hans Tonnor et al, Fiftcanth Army.
9. Case of Jchann Morganlandar,

10. Casc of Johann Hittker,

11, Caso of Joseph Nagolsky,



CHAPTER

THE GERM.Y JUDICI..L SYSTEM

47+ Courts and Lawyers,

a, Until 1933, German civil rights were in a femiliar pat-
tern, Equality before the law, froedom of speech and the press, free-
dom of religion, the right of petition and assembly, habues corpua,
interdiction of dcuble jeoperdy smd ex pos% facte laws; all thuse
were in the German traiition and their fundementel law. Minorities
were secure in the use and culture of their languags. Ther. was Consti-
tutional liebility for publie wrong, By German eriminal law, if
one accusod could prove his innocence, he was entitled to indermity
for the wrongful prosecution.

bs After 1333 there was no rule of law in Germany, only
mrtiel rule, The courts became, as an English judge once said of
courts-martial: ‘“only committees to exocute the power of the Govern-
ment .t

¢, Inevitably, the bench and bar of Germany war: ccrrupted
in the process of their nazification. The criminal courts boceme lab-
oratorijes for Nezi theory: that a judge is not a sleve to law books ;
that the individual is not important; that cases should be doeided
only in the intercsat of the stat:, without rsgard to objective justice.
To effcetuate this theory, tho Nazis had to frac the judiciary of in-
hibitions arising from any sense of responsibility to law,

‘d, By Law No, 2, the Supreme Commander suspends=d the opsra-
tion of ordinary Germen ¢ivil and eriminal ecurts. The Military Gov-
ernment was charg:d with the responsibility for eliminating Nazi or
otherwise undoairable elerwnts from tho judiciary and administration
of justice. German courts war: to be reppened only whon a suffici-
ent nucleus of porsonnel should be found who could be relied_upon %o
administer justice, free from Nazi principles and doctrines,

e, Such a "nucleus of personnel" was not readily available,
It was estimated by Dr. Konrad .denauer, farmer Lord Mayar of Cologne
and Prussian Stedirat Presidsnt, that 95% of the Gesrran judges were
Nazi.2 While the purcentage of lewyors emnrollsd in the Party was
less (Dre <deneuer estimated 30%), yot organization of the Nazi bar
associstion (Deutsches Rachiswahrerbund) wes a merger of profussional
associations of judges and lawyers.3 oirsctives left it uncertain
whather judges and lawyers not Nawis but members of DRB could be
licensed to practice law or appointed %o the judiciary.

f.. The first courts to be rcopencd, undwr dircctives, wore
the amtsgerichts, the lowest in the German judicial system, Judges of
these courts were sven more liabls to be Party merbers than the jud-
gos of higher courta, The highar court judges were reluctant to as-
sure positions ms amberichter, fiaring prejudice to their accu.mu%?t_ed
Tights of asniority and pensions. LlLawyera werc not sager for juéicial

1. SEABF Dircetive for Milltary Government of Germany, danex III,

See XV, par 5.
2, Report of Lt Bield to Qol Page, 12th iwmy Group, 23 Apr 1945,
3. German Basie Handbook, Part Twe, Ghapter Vy p £2.
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position, because of low salaries paid German judges and the greater
repuneration of practice at the bar,

g. Physical difficultics wore encountered. In many bowns
and cities the court houses had boen destroyed or badly damagad in
the coursc of military operations. RAezcords had been ramoved with the
retr=ating Germans,

48, Progress toward Recrgsnization.

a. Only one Germsn eourt began to function under Military
Governnent before V-E Day. This was the Gericht of dachen.t It was
reopened 1 May 1945, with ons judge and three lawyers approved for
practice. However, no ceses wers tried in the Court at sachen until
ten days after its reopening; consequently, after V-E Day.

b. Considerable progresa was made by Militery Governrent
legal officers toward reopening of the German eourts. They had been
instructed to undertake reorganization of the judiciel system as soon
as possibls after the eastablishment of Military Governmont,” They
obeyed the instruction with eneray.

49. Prisons and Concentration Camps.

a, The German prison system proper was administered under
the Ministry of Justice., Military Government legal officers were
charg>d vith responsibility foar assistence in the supervision of prison
edministration, Notoriously, the Nazis established many coneeniration
camps for political prisonura, operated by the S8.

b. 48 United States forees advanced toward the Rhine, pri-

sons and concentration camps were generally found to bs empty, - The

arman retreat to the Rhine was orderly enough to. permit movement of
prisoners with retresting armias., Prisons were sometimes destroyed
in borbardment. Initielly, it was nacessary to transport Military
Government prisonors to dlsace and Lorraine for confinement. However,
aven west of the Rhine, some prisons and their population were found
intact; and this was tha cagc more often as imerijcan armies advanced
rapidly eastrard.”

¢. No populated concentration camps were found in the Rhine
province west of the Rhine, East of the Rhine, the advance of the Uni-
ted Status Forees was so rapid, largs numbers of concentration camp
inmates were released haphazardly by task forces. Yhére communities
werc by-passed by the task forces, concentration camps were 1:ft in-
tact,

50. Review in Cases of Political and Other Prisoners. Military
Government offic o8 were instructsd thas as socoh as practicable after
control of prison instituticns had passed to the allied foreces, they
should acccriplish the review of cases of political prisoners; of
Prisoncrs under sentenee to death or corporal punishment; and of thase

4. Report of Fifteenth irmy to 12th irmy Group, "Condition of German
Gourts as of 30 June 1945."

5. Technical Manual for Legel and Prison Officers, Document 2, par
307, p 7.

£. For a partial list of econcentration camps, see Jermeny, Basic
Handbo art 153,

'g. 121:3 .1;:1‘{1:} groupxél.jr,’ "ﬁgtas for Presa Confersnce," 12 Jun 1945.

. Ibid,
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awaiting trial who had buen confin:d for torms approximating she
probable sentence if convieted. Boards of review were to be appoin-
tod by rssponsible cormanders, who should recomnend or if authorized
might order the reloase of political prisonuars and the roluass or
provisicnal r:lease of those long confined and still awaiting trisl.
They might also make recommendations, or if =authorized, orders, with
respect to the modifiecation or corrmtation of s:ntences of docath or
corporal punishment imposed upon prison:rs not relceased.

a., Folitical prisoners were d=fined as; "Those prisoncrs
whem the prison recerds show to be in cenfinement by reason of race,
crced, political activity or other injustices, or concerning whom evi-
donce ray arise indicating that the principal cause of incarceration
is political persascution.”

Y. Before V-E Day, approximately 100,000 civilinns were ro-

leased from prisons and concentration camps by United Statos forces.
abcut one-third of thege wers Central Hurcpeans (Germans, diustrians and
Czeche). The alien population was almost equally divided armong Eastern

and Western Europeans, resp2etively, VWhile a considerable nurbar of
prisoncrs remained in ccnceontration camps after V-E Dey, they were
held fer their own convenience hecause too il1 to bz moved, statelsss
or Ecstern Europears awaiting repatriation,.1n '

9. Document XIIT g(2), Technical Manual for Lagal and Frisen Officers.,

10. 12th army Group to SHAFF, "Report on Political Prisonors,® 5 Jul
1945,
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PART THREE

DEVELOFMENT OF INTERNATIONAL LW

CHAPTER 1

RULES CF LAND WARFARE

4 primery source of international law is the practice of great
Powers. "AS among men S0 among nations the opinions end usages of
the leading members in a commnity tend to form an suthoritative ex-
ample for the whole."l Tt is believed that United States Ferces in
the Buropean Theater of Operations established precedents in the law
of war related in this chapter.

51, Lawful Belligerents,

a. HR 1 protects militia and volunieer corps who haves a
responsible commander; “a fixed distinctive smblem recognized at a
distanee "; carry arms openly: end conduct their operations in accord-
anc® with the laws and customs of war.

(1) Ths Crief of Staff, 21st 4rmy Group, doubted whether
the detachable armband worn by the members of the
Volksturm was the fixed emblem required by IR 1.2

(2) SHAEF commented upon the question raised by the
Chief of Staff, 2lst army Group: "It is doubtful
whether 'rixe' (the Freneh word used in the original
draft of thke Hague Rules) meana irrerovesble or im-
variable. But the requirerents preseribed by us
should not be mwre strict than those urged by us
in the case of nationals of our allies seeking to
brins themselves within the definition of the
Hague Rules. The FFI and other irregular allied
forces have worn brassards of the wsual detach-
able typé and will continue to wear them, It is
considered therefore that we rust accept for the
prasent a similer usege on the pert of the eneuw.':"

b, During Eurcpean oparations the far Department changed para-~
graphs 345, Liability of Offending Bslligerents, and 347, Offenses by
&rmed Foress, in Field Manual 27-10,

(1) Peragraph 347, Offenses by drmed Forces, formerly
included the foliowing: *Individuals of ths armed
forces will not be punished for theae offenses in
case they are committed undar the orders or sanc-
tion of their goverament or commandsrs. The command ~
ers ordering the commission of such acts, or subar-
dinate authority may be punished by the belligerent
intc whose hands they may fall.”

1. Bir Frederick Pollock in Columbia Law Review II, 51}, quoted in a
footnote, p 12, Vol 1, Hyde on Inmternational Law.

2, Memorandum 735, Opinions B, 22 Nov 194%.

3+ GCT 370.63, Opns 4, 8 Dse 194k.
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(2) This doctrine was revised by the elimineticn from
paragraph 347 of the words quoted above, In their
place, Paragraph 345.1 was added as follows: "In-
dividuels and organizations who violate the accus-
tomed rulss and customs of war may be punished
therefor. Howevor, the fact that the acts were
pursuwant to order of a guprrior or governrent sanc-
tion rmay be taken irnto consideration in dsterming
culpability either by way of defense or in mitiga-
tion of punishment, The person givipg such orders
may also be punished,"l

52, Prisoners of Jar.

a, Znay civilians detained by United States forces, except
for offenses against Military Government, received full protection
of the Geneva Convention.D

b. Deserters from the Garman irmy, regardlesa of desartion
date, were held entitled to treatment as prisoners of war,

¢. DPrisoners of war were compensated for work in installa-
tion cf their own camps, notwithstanding Paragraph 107, Fii 27-18.
"Installation" was held not within the phrase Yadministration, man-
agericnt and maintznance! required gratuitously of prisvners undsr arti-
cle 34 of the Gensva Conven‘vion,? Pr,ison:ars of war were not subject
to cormpulsory manual tasks sxcept when ineidant to the operaticn of
their camps. They werc not smployed as parscnal servants except to
officers of their own naticnality,® They were pernmitted o he am-
ployed in coal mines shown by actual inspection to be safe installa-
ticns,? and used as civil service workers,.0

53. Disposition of Booty., The practice with respect to enery
property captured in liberated countries was discussed in Part One,
Chapter 3, Refcronce was red: to SHAEF administrative Memorandum 5 as
revised 7 February 1945, directing use of captured property to discharge
responsibilities of the Suprsme Cormander to the eivilian population
in occupied as well as liberatad territory, «s noted, cash transactions
with the eivilian authorities inm both liberated and oceupied territory
ware forbidden except upon specific anthority of tho Supreme Commander.

a, Tho practice of United States Forces in occupizd territory
accorded with the SHAER dir:c‘tive,ll The lagal bhasis first suggested
%o permit relasase of captured property in liberated territory to civil
authorities was the Lend-Laasc ict, However, the conduct with reference
to captured proparty in cccupied territory suggosts recognition of the
limitwd title implied by the words of HR 534 "Iake pessession of...

k. FM27-10, C-1, 15 Nov 194}.

5+ This was upon initiative of the State Dept pursuant to the policy,
communicated to Bern by telephone 18 Dec 1941, ref=ring immediate~
ly to Germans and Italians interned in the United States.

6. 12%h army Group to First irmy, 10 Mar 1945. First irmy proposed
to treet as civilians all who had deserted after 6 Jun 194k.

7. Menorandum Theater Judgs sdvocate, 24 Mar 1945.

8, appendix ™A' to COSSAC, 31 Jan 1944,

9. SHLEF Ltr, 40 383.6, 11 Mar 1945,

10. SHAEF to 12th irmy Group, 14 Mar 1945.

11, See, for instanece, Final After-iction Report, Judge 4dvocate Seo-
tion, Fiftsonth Jrry, p 12-13.
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all movable property..which may be used for militery operations,l2

54+ Power and Obligation of Belligerent Occupant. 4s peinted out
in the discussion ¢f Par$ Two, Chepter 1, the Suprems Commander did not
regard the obligation to "respect, unless absclutely preventad, the
laws in force in the country" as forbidding $he adrogation of Nazi laws
in accordance with the national policy of the United States.

12. Lt (now Major) Bishop in his memorandun of 12 Oet 194k, approved
by the Theater Judge Advocate, expressed opinion no suech title to
geized enemy property vests in the captor as to prevant reversion
to French owners of property seized by the Germans in France and
left bohind upon their retreat, The conventionsl right to "take
into possession! does not imply, necessarily, unqualified right
of disposition.

1



CHAFTER 2

THE 1EGAL EFFECT OF THE SURRENDER

55. The Romans had a word for it. Unconditional surrender was
the deditic of the Roman praciice,l when the vanquished put themselves
at the mercy of the victor., PLet the Carthaglnians entrust themselves
to our decision,” said Publius Cornelius Lentulus at the end of the
Bscond Funic Var, "55 conguered psaples are accustomed 1o do.t* Grotius
called this "pure swrender.,.vhich makes the one who surrenders a sub-~
ject and confers tne sovereign power on him to wnom the surrender is
rade . " Upon: sueh an outcomg, says one writer, "there ars no longer
two states face to face."3 Writes anothur: “The complete submission
of one of the bolligerents to the other puts an end to the war by the
obliteration of the political existence cf one of the adversaries., 4
atate disappears - dieg."

a. It may be doubted reascnably wheth:r such extreme devel-
orpment was expected when the .llied hcads of state pronounced at Casa-
blanca far unconditional surrender of the .ixis Powsrs, Certainly, the
Italian instrument of surrender implied no beareavement in the family
of nations. But as the war continned the allied demend for uncondi-
tional surrender of Germany became as uncompromising as Grant's message
to Floyd at Fort Donaldson.

5. The German state having been extinguished at Rheims, the vie-
torious Powers acquired sovereignty over the German people., By the
Atlantic Charter, the Western illies forawore any design to anpax ter-
ritory. It may be sald, accordingly, that their share of the sovereign-
ty over Germans is provisional only. Neverthelsas, it is complete.

Tho state of war between the United States and the Germans came to an
end V-E Day. The rslationship of conquercr and subject began to sub-
sist instead.

57. Hence the present military occupation of Germany is not belli-
gerent. The law of belligerenht occupation cedified at The Hague no long-
er conirols. : ’

58. This results from the basic concept of The Hague Convention,
terporary and precarious occupation only. Nearly all of the rules of
the Convention regulating the authority of a military occupant are ob-
viously based on this slement of precariousness. The title of Section
III, Annex A, is *Militery Juthority over the Territcry of the Hostile
gtatetb--irplying continued axistence of the stete whose territory is
oecupizd, In the case of Germany, the existence of the hostile state
did not continue, The laws of humanity still control Unitsd States
forecs in their governmeont of the German people; but such limitetions
upon the exorcise of sovereignty as are defined by The Hague fyles do
not affect the current militery ocecupation.

1. Hershey, The Essentials of Intarnational Public Lew and Organiza-
tion, 1927, p 47.
2. Of the law of War and Peace, Book III, Vol 2, p 825-6 of the trans-

5. ™ 27-251, p 31,
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59, Intercsting questions of donestie law sugrest themselves to
smericen lawyers. Our "Supreme Lew" is the Constitution, ¢onstitu-
tional acts of Congress and international treaties mede and ratified
by the authorities and in the uanner specified by the Constitution,b
MNoene of thoese have any refersnce to the current occupation of Germany.
The authority being exercised by the Presidoant through military com--
manders and civilian agonts is as provisional as the cccupation it-
self. Cur nilitary government is de facto. WNo doubt, in dus course,
through a treaty ratified by the Senate or by act of Congress, the
soveroign relationskip of the United States to the German psopls will
find a stable basis in positive law,

4. GConstitution, article WI
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CHAPTER 3

CONCLUSICNS AND RECOMMENDATIONS

60. The drrmy and Navy Manual of Civil Affairs and Militery Gov-
ernment should be revised.

a, "Civil Affairs® descrves a new Gefinitiont with special
referance to operations in territaries administered by friendly govern-
rents. The Manual is "primerily intended as a guids to Military Gov-
ernment” and hes only the general siatement that "some of the prinei-
ples set forth may be applied...as circumstances indicate" in ecoun-
ries wgera supreme authority has not been assumed by United States
forces.” The legal reslaticnsghip of United States forces to the sivil
populaticn of such countries wes defined suffieiently by the experience
in the European Theater to justify a more definite statement of basic
policies.

b, Revision of the Manual should be with due regard to in-
ternational law, Thuore is internal evidence that the Manual was, at
least in part, a "laymen's documsnt.® The legal obligation %o raspect
the laws in force in occupied territery is ignored altogethar by sug-
gostions of advisability and wisdom.]

¢. The Menual should be harmonized with R 25.5, Civil af-
fairs is gtated correctly to be a "ecommand responsi‘bility."h The fol-
lowing is an excerpt from AR 25-5

"The judge advocate of a comand is the lsgal ad-
visor of the commanding officer thereof...his functions
in time of wer may includs duties in comnnection with
provest courts or other military tribunals and the
furnishing of adviee concerning legal questions relating
to claims and reletions of the civil population which
ray arise in oceupied enemy territory or be ineident
to hostilitisg, "

FM 27-5 ignores 4R 25-5 altogether. The caly reference to a function
of the judge advocate in Civil affairs or Militery Government is under
the heading "¥iscellencous®;d "Members of the Civil Affairs section
of a staff will have relations with the judge advocate...for review of
the records of military commissions.” :

d. Paragraph L of the Manual ralating to procedure in
Military Govermment courts does not accord with the Rules of Militery
Government Courts and the Guide to Frocedure! used in cocupied Ger-
many. The procedurs directed by the Rules and tha Guide is belisved
more appropriate to Military Government courts than ths rules for
courts-rartial, directed by the Manual to be applied in the trial of
offenses against ths Military Yovernment,

1, See Part One, Chapter 1, this report.

2, M 275, p 2,

3. Ivid, p 8.

L. Ivida, p 5,

5. Sec 127, p 20,

b Par (2) (b) 9. _

7. Documents XII-4, XII-C, Technical Yanual for legal and Frison of -
ficers,



61. Chiaf Legal Officers in Civil .ffairs and Military Govern-
neat.

a. In rmost cormands within the Juropesn Theater, FM 27-5 was
scceps-d as authority for assignment of legal advisors in huadquarters,
rathsr than 4R 25-5, The judge advocate was not raquirwd to perform
servicos goenerally in connzetion with the ecommander's civil affairs
rosponaibility nor in the administration of military govarnment. The
G-5 saction in staffs of army groups and armios hed lapal assistants.
The assistant chief of staff, G-5, who might or might not be a lawyor,
was rusponsible to the cormanding gencral for lagal advice in such
matters as righis in capiurcd enemy property, the drafiing of lugisla-
tion for areas of roesponeibility, the establishment and suporvision
of Military Goverruvent courts, and recrganization of the German jue
dicial systen.

b. ‘then Fiftscnth United States army undertook ite mission
of occupation in the Rhinosland, Lieutenaut Ganiral Loonard T. Gerow
distriruted among the other goneral and special staff scetions many
functions resorved to (-5 in othor occupying armies.) The arrny Judge
Advocate bacare the chief 1ligal officer of the Military District.
Sinilar reosponsibility in corps aroas and division sub-areas passed
to the staff judge advocatss of those subordinate commands in the Fif-
teonth arry Distriet,

e, It is belicved that assignment of civil affairs end Mili-
tary Government la2gal dutizs to th: judge advocate seetion is nore
logical staff organization and makes for mre effactive use &f mnpower
than the segregration of these duties to G-5. No geod Teason is per-
coived why a civil affairs staff section should have differcont legal
advigors than the commandar and other steff scctions, FPractically, the
legal speeialists in civil affairs staff scctions and units wer: with-
drawn from usafulness during mueh of the piriod of bBuropean oporations.
They had meny ronths of idlencss in Ingland, and most of them nore
ronths of idleness in the liberated countries,10 4t the some time the
functicning of the judge advocate in adninistration of rilitary justics
was hindered by deficlency of paz*sonnclqll The civil affairs legal
speocinlists wore a regerve needed but not then available to the judge
advoente scetions.

d. In point of fact, the Military Guvernment legal specinl-
ist assigned $o the Judge ~dvocatc Section, Fifteenth United States
Arry, was nade genorally useful in the oporetion of that seciion, just
ag the othor judege advocate officers; to roview records cf genaral
courts-martial and military cormissions, and provide legel sssistance
upon occagion to personnel of the commnd, in addition to his duties
in the admnistration of Military Gevernment. Correspondingly, cosher
officars of the sacticn were of assigtance to the Cormanding General
in the dischargs of his rasponsibility as Military Governor. It may
béa observed also that in each of tho other occupying arnies, two ar
threa legal spocialists wera assigned to the G-5 staff scetion as logal
advisors to G-5 onlyjwhareasin the Fifteonth army Judge 4dvocate Sec -
tion there was only one, who was available for goneral judge advocate
duty as well,

8, Effective linison was maintained in some cormands between G-5 and
the judge advocate. TFor instance, seec First United States srmy
Report of Oporations, .nnex No 20, Bock VII, p 236.

9. 80P 23 Nay 1945 which beeanme effective asctually 27 apr 1945, Fi-
nal .fter-action fepert, Judge «dvocate Ssetion, p 11,

10, Part One, Chapter 1, this roport,

11. Report of the Committes on the Judge dvecate Sectiorn in the
Buropean Thoator of Operations,
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e. It follows, of course, that judge advocete officers
should have intensive instruction in the policy and laws of Military
Governpent, including the legal system of any country whoss oceupation
may appear probebly necessary,

62, The Military Governmant Courts.

a. The Rules contained a direction:

"In General and Interm:diate Military Courts, and,
when practicable, in a Summery Military Court, at
loast, one rember shall be a lawyer serving with the
Military Government."12

Obedience to the direction of the Rule was not genarally practicable,
Surpary courts sat at the location of avery Military Government de.
tachment., In the sraller Kreise and even in some lerge ones, Military
Governrent personnel did not includs a lawyer., The surmary courts
had considereble powers of punishment and large discretion in the ex-
ercise of their power. They might fine one accused a few marks, or
assess the equivalant of two years'! imprisonment, Efficient adrninis
stration of justice in the Military Government requires parsonnel
trained in the relative evaluation of erime and punishment. Military
Governnment detackments ocught to be organized with respect to the im-
portance of Military Government courts 1n the effective ard just con-
trol of the civil population,

b. Bome officers of summary courts do not appear to have ap-
preciated the gravity of the offense involved in unamthorized posses-
sion of fireerms. This class of casses, and all cases of war itrcason
and war ¢Finmes, ghould be withdrawn from the jurisdiction of surmary
-courts,

c. It is stated in the Guide to Prccedurei

I "It is important that when an offense against the
Allisd Forces has bean establishsd apprepriats punish-
rent should be imposad with & view to the prevention
of further such offcnscs.‘!l_'i

This was & basic mrinciple in adninistration of Military Government
sourts. The imposition of fines only, without prison sentences, did
not usuwally conform to tho basic principle, Thers was an oversupply
of currency in Germany, as everywhore olse in the world, - JAccused did
not objeect seriocusly toc the payment of & fine, but nons of them wanted
to serve tine in jail. It is believed that a prison term of at least
a few days should bu mandatory in every case, and suspension allowed
only in sxtreme cases..

d. The Supremc Corymnder siated his purpose in onactrent of
Law No. 1t

#To osliminate from Germen law and administration
within the occcupiod territory the policies and doc-
triros of the Nationalist Socialist Party end to re-
stors to the German pecplc the rule of justice and
equaiity before law.,"l

12. Military Governmont Court Rule 2 (2),
13. Document XII-C, Technical Manual for Legal and Prison officers,p 1.
1L. Wilitary Government Gazette, 12th Army Group drea of Control,

No 1, p 11,
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The philcsophy of the guoted statcment pormits no favor nor diserimi-
nation because of naticnality. Soviast offendars against the Military
Government should not heave been protectcd from punishment for thair
cri';xs;l nor should rules of svidence obisin in casus of British sub-
jeets and ancrican citizaens differ from those applied in the trials
of other rationals,l

©. The Guids to Prcecdure should be rovisad te include a
statement of the principles established during the curront occupation.'7
If the cccupation of Garmany i1s to be prolongsd, the ordinances and
laws should bo stwdizd with a viaw to revision end a tabls of nexirum
punishrients.

63, Changus in FM 27-10, Rulos of Land Warfarec,

a. The word "install~ation" should be clininated from para-
greoph 107, pags 26 the word "managonent! substituted,l8

b. Faragraph 327, "Booty," should ve revised to indicate
authority ~nd r2sponaibility of the captor tc uss surplus captured
property for purposus of civil affairs and Military Government .19

¢. It should be made plain that the written rulcs of land
warfrre do not control an oceupant aft.r unconditicnal surrender .20

64, Fraternization.2l M¥z learn from history that we do not
learn from history." Of the Rhincland Ceeupaticn by the Third United
Status <y, 1918-19, Colenal Hunt wrotot

"The anti-fratarnization ordara becnme prohably the
rost discussad ragulation ever issued by the army of oe-
cupation...«it the and of a few renths the cnly offeet on
the average soldicer wes that it preventsd him from appear-
ing in publiec with his German acquaintance,...Its fallurc tc
achizve pragtical rusults among the soldiers scon become
notorious,!

2. Colonel Hunt dafends the "theory" of non-fraternization;
and attridutos fellurc emong the soldiers to their billeting in hones.
Curiously, he adds thnt the removal of troops to barracks "required
raocissiont of the order .23

b, The empiricist rmst deny validity oven to the theory
of ordors agninst fraternization as a reasure of Military Governnont.
0f the oxporicmee with relntion to the standing orders in the European
Thzater of VordWar II, a jourunlist swete in Time megezine that their
only of feet wes to mzke dmericnns look ridiculcus; and suggested, sar-
castically, that it night have been a successful regulation if limised

18. Soa Part Two, Chapter 2, Scetion 1, this roport,

16 . Guide to Procedurs, par 12; Decunent for Logal and Prison Officers
™ 12¢, 1 3.

17. Chapter 2, Section 2, this report.

18, TFart Thres, Chapter 1, par 2, this ropors,

19, Chapta §, Part dne and Creptor 1, Fart Three, this ruport.

20. Pert Thre:, Chapter 2, thiz roport.

21. T2 scope of the study asoigned te the Cormittes included “the
legal aspect of all rolations betwson invadirg forces and civi-
lian <lermont ineluding hostile naticnals."

22. Hunt Repcrt, p 205-6.

23. Tbid, p 206.
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4o German males mors than 16 ysars old. As a security measure in com-
bat zones during operations, non-fraternization orders seem logical,
Arong well disciplined trcops they might be then and there enforced,

¢, But the roason assigned at SHAEF for the standing orders
against fraternization had ncthing to do with sccurity, The purposs,
it was said, was "to impress upon the Germans the prestige and superi-
iority of the allied armics and to deronstrato to the Germans the
fact of their complete defea%,”™ The prestige and superiority of Al-
1lisd armics and corplete defeat of the Germans were derwnsirated and
inpressed upon the Germans by ruined citiss; by the headlong retreat
and rapid disintegration of their own armed forces; by the fact of
cegupation; at lest, by the Unconditional Surrender, The Germans had
boen conguered by farces of a nation dedicated to the proposition
that all men are created equal. Prohibition of narmal personal re-
lations among humen beings did not accord with the basis of our na-
tional life.

d, It is recomrvended that study be givern toward effective
meagures for security of occupying forces and raintenance of thair
dignity, that de not involve the futile expedient ¢f non-fraternize-
tion orders.
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SPEENDIX 1

EXCERPTS FROM REFLIES TO JUDGE 4DVOCATE QUESTIONNAIRES

For assistance in the studies assignad to the Tudge advecate
Section, the President of The Gouneral Buard circulated arong judge
advecate cfficers and Military Government legal specialists in the Eu-
ropoan Theater a quostionnairs rolsting in part to the logal problems
of the Military Govornment. Most judge advocate officors simply ste-
ted that their cxperience in such matters was too limited to justify
an oxpression of viazws, Howevor, a fow julge advocate officers and a
nunber of Military Gevernment detachment loegal speclalists sent re-
plics, Excerpts from Scme are quoted in this appandix,

Colenel . B. Mickeluait, JAGD, Deputy Theater Judge wdvocates
fBoaring in mind that the Staff Judg: adveeatc is ond shcould be the
corrander's legal adviser, I beli_ve that the legal sectins of Mili-
tary Governmont should be wnder the supwervisicn of the J4 sceticn or
betver still should be a part of thoe Jo scetion, Othorwiss a diver-
genee ~f views rmy resulit in cmbarrassncent for the cummander.!

C:loncl Charles L, Docker, JaGD, forrerly Staff Judge advoeate,
XTIII Corps: "The judec advoecnte seeticon assistod the GLS5 soetion in
the catablishment of the Military Govornrent courts and the Commanding
General of cur corps requirsd that the judge adveeate roview the rec-
ords of trial in nilitary gcveormment court cas:s which raequired his
action, The rlaticnship of tho julge adveeate and G-5 in ry organiza-
tion wag a pleagant one. The G-5 consulted us cn rAny occasions and
we gave logal advice the sare as we 4id to all cther staff secticns
and corrmands.”

Colonel Harcld D, LeMar, J4GD, fermerly Staff Judge adveecate of
itlantic Bagse Seeticn, Peiinsuler Base Scetion, Continental Base Sec~
tion and Contincntal Jddvanes Sections "I was trained as a military
governnent officer being a graduate of thz School of Milltary Govern-
rent and an instructor therein and having gonce o North Africe arigi-
nally ag a Civil Government officer.,.It is oy opinicn that the Legal
Dgpartnoent of Military Government should be under the supervision cf
the Staff Judge Adveocato...that the Judge advoeats should ostablish
rroesdures for courts eenforaing in genoral to the procedurss of the
country sccupled,.”

Licutenant Colonel Jrihur B, Pierpont, JAGD, Judge Jdvocate,
94th Infantry Division: "Genmerally I bellsve all civil affeirs and
nilitary government matters should be handiod exelusively by agencies
who havs men trained for ‘speciel lines »f wirk including logrl rro-
blong. 4 divisicn Judge ddvecate has enough te do without having to
handl:s auch mattors othur than as logal adviser $c the corrnnding gen-
eral,, & divisicn cormander, scting as military governor in an area,
naturally relics upon his Ja for advies on logal ratters; but trained
specinitists fromn Civil «ffeirs or Militery Govermmant should be ontrus-
ted with such preblems and the Ja mako such comments or give such ed
vice to tho CCG as he roguests or as is deomad ncecessery.

vI bolisvo militery goverrnent legisletion has proven ajequate
and effecetive. The necessity of pronpt and complete ccntrol of co-
cupisd country is probably sufficlent justification for the presunt
systen of military proceduré and judgnents, but they are often a deci-
ded departure from the established prineipies of dmericsn justles.

In ny opinicn nilitery governmant parsonnsl of one allled country
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APFENDIX 1 (Cont'd)

should not be charged with any funeticn under jurisdicticn of ancther
ally. It is essential that the lceal military cormanding general
cherged with the duiy of military governor give perscnal attention to
the roeview of military eosurt sentences."”

Lisutenant Colonel Krit G, Logsdon, 40, legal Officer, Detachment
B-5, Company D, 2d Military Government Regiment: "Taken as a wacle,
the ontire sct up of Military Governzent courts has functioned very
well. The work of these courts has been and is being constantly re-
duced by the organization and functicning of local German courts.
These Gorman ccurts are the answer %o shifting most of the presont
work and rocsponsibilities of smaller military government detachments
to the German civil authorities. German Judges spd Lawyors are almost
without exception highly cooperative with Militery Government Legal
officers and have in the great majority of cases beesn found trustwor -
thy and resliable.,,

"is tc Military Government courts, generally, ry cpinicn is that
they should be rated high, Tho Prison Board of Review in the West-
nerk area, by its methceds of opiraticn; its investigntion of the ca-
gos; 1ts poliey of questioning every priconer ané its insistence on
fairness, earned a ricgt enviable reputation, The work of that board,
done in additizn te the regular duties of its merbers, lasted for rore
than six weeks and received cormendatinn from the appointing authority.

"The acticn of the reviewing authoritics in Military Gevernment
and indigencus ccury cases has been better than average from the begin-
ning but graduaelly improving in quality and afficiency,..

"The dlsplaced Iersoms prehlem of 1ooting and derrorizing con-
rmunities has alweys beoen on2 of our nmost seriocus headaches, It sgtill
it, althcugh it is believed and heoped on a rore reduced gcals.

"In my opinicn the greatest need for the speedy, efficient dise
charge of duties by lowar echelons, is in the preparation and distri-
bution of elear, understandable directivos by higher headquartersg.®

Major Mack W. Terry, AUS, Legal Officer, Military Government De-
tachrent G-28:; 9In Gurmany, dwing combat phase, many complaints were
made by civilians as to alleged instances of locting and pillaging
by dmerican tronps; chargss of rape were also cormon at this time.

My investigaticn justified avme of these charges, With the relaxation
of the non-fraternizaticn poliey and the discontinuance of house
soarches, there has been little criticlam of this naturs for several
months, Individual offenses are reported, but gencrally the civilians
regard tho trcopa as well-behaved and considarate ¢f property rights.

"Much faverable ccrment has been received from civilian juriats
and lawyers as to the fairness and procedure of our courts...Much
difficulty was experienced in obtaining uniform sentences at the
time when the courts were manned by non-legal officers,..

"Displaced persons should be treated as local civilians where
they have violeated military government laws, The presence of a liai-
son officer, as new required, to sit as en adviser of the court, suf-
ficiently protects the rights of the defendant.”

Major Joseph W, Bishop, JAGD, Judge Advocate Division, Headquar-
ters USFET: "In general, G-5 legal problems are so different from
those of the arry that, wherever possible, they should be handled by
G-5 legal ateffs rather than judge advocates. Ths judge advecate
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should coordinate closely with G-5 on all legal problems where the
ary as such 1s concerned, e.g., whers there is a security angls
ghere welfare of troeps is coneczrned, where nilitary relations [
7ith allies are involved, etc.®

Ma jor Edward T. Cusick, AUS, Legal Officer, Detachrent G-33,
Company B, 2nd Military Govsrnment Regiment: "Procedure through chan-
nels usually delayed unnscessarily, i.e., twenty-two days 1o got an
crder from Seventh Arry Headquarters appointing intermediate court,
Military Gevernmerit courts are crippled by absuwred (and to my mind
nesdless) limitations imposed by various testicel troop directives
and orders, Paper work so burdensons as to interfere with legel and
adninistrative duties.

"Military Govermment courts in small detachments always under
handicap by shortage of personnel, Kave tried over one thousand ca-
ses in Germany, since early in March, without the help or agsistance
of a progscutor. Work of boards of review satisfectory and just.

"Restrictions preventing certain and rapid punishnent should be
abolished., Lawlessness aronget displaced persons generally accepted
ag a well known fact, but limjtations placed upor Militery Govermment
courts make prosecutions difficult. This has bean detrimental to
jrestige of american forces,”

Major Franklin M. Ritchie,AUS, Legal Officer, Detachment E-1,
Company &, 24 Military Government Regiment: "#e have been directed
to cpen the German courta and see that they operate, but we have beeh
constantly hampered by the fact that troop cormanders cccupy court
houses purely for convenience amd not from necessity apd fail o
provide other quarters for the courts,

"Agreements with other governments for handling their naticnals
who have corritted erimes are not adegquate, They have failed to pro-
vide sufficient liaison officers to sit on or with Summary Courts in
such cases, cauging great delay in trials.

"The personnel of Military Government courts was not properly
trained, and the officers serving on such courts had toco many other du-
ties to perform. They tried hard, but. their work showed rany de-
feets due to lack of training and experience and lack of sufficiex.xt
time for the job, In geperal, trials were fair ‘but there was a dlS%JO-
sition on the part of younger officers to be stempeded into convictions
by reason of the demands of tactical officers,

YSeventh Army apparently did not have adsquate personnel to pro-
vide for speedy reviow of intermsdiate court cases. Military Govern-
ment does not have sufficient personnel for proper review of German
ceurt cases.

"Tho perscnnel of Military Government courts should be beti';er
trained and better selected. Adequate machinery should be pljo‘llded
foar apeedy revisw, . The independence of Militery Govermment judges
Should be protectod against the infiuencs of higher-ranking tactical
tommanders,

"Indigenous ecourts could raliyeve Militery Coverament courts og
meh of their lead, but such lndigznous courts should be allowed'a e-
Wuate quarters in which to functiom end their authority over their
OWn psople strengthened by the suppert of the arny rather than
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diminished by constant needless interference with their functioning.
Thay should be regarded as a meesns te enforce law and order rather
than as a mere appendage which has no irpertance,

"Definite, speody procedurs fer ths twial of displaced persons
should be set up. If their own nationals are to sit on the courts
which try them, such personnel should be made readily available.,

Captain 0. E. Cennon, CWS, Legal Officer, Detachment E-l, Con-
pany G, 24 Militery Government Regiment: "The system of appeinting
higher Military Governrent courts nceds changing, If a court is ever
appointed consisting of personnel present for duty, it will be fourd.
that many other urgent duties meke it difficult to gst the personnel
togethar. Many are not eXperienced in Military Government court pro-
cedure. 4 suggestef solution is a pool or unit of full time court of -
ficers, The headquarters to which officers are assigned should have
authority to appoint the court, refor cases to it and act as review-
ing authority.

"Permit military courts to try displaced persons unless thers.
is a liaison officer quickly and casily obtainabls; or have a court to
handle only diaplaced persons cases, with which court liaison offi-
eers would be in constant touch.®

Captain Russell B. Donovan, Inf, Legal Offiecer, Militery Govern-
nent Detachnent G-40, Company C, 24 Military Government Reogiments
"I have-neot cbserved any noticeable liaison or coordination betwsen
judge advecate and G-5 legal officors; their functions appeared scpa-
rate and without any SOP to coordinate activities.

"There have been in the past, and continue to be, inconsisten-
cles in the imposition of penalties for similaer offenses tried in
different courts. In the initiasl phasos of cccupaticn, this was pa-
tently due to the fact that many surmary militery court officers
wars not legally irained and cculd net call on prsvious experience
to assist in deciding on the severity of sentences to be imposed.

"The trial of Militery Govermment court cascs is facilitated and
more gubstantial justice effocted when defendants are represented by
counsel, An aceused who is not represented has difficulty in under-
standing the proceedings and oftentires through lgnorance ar fear
fails to present evidence which would be competent, It is believed
that a requirement that the seccused be repressnted by counsel either
of his own choice (subject to the court's approval) or one appointed
from locelly approved German lawyers by the court would be benefi-
cial,

"Thers is an obvious need for the sstablishment of additional
intermediate and general military courts. Seversl ceses are still
outstanding in which defendants have been bound over by & Summary
military court for trial by & higher court over two months ago and
are still awaiting trial.

"A prime mroblem in the enfercerment of Military Government laws
has been in the trial and conviction of displaced parsons who commit
depradations. These acts are a definite threat to suecessful operation
of Military Government but prosecution is impeded by vecillating policy
with respect to the circumstances under which thoy ray be tried.

*With respect to indigenous German courts, the principal problem
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encountered in reactivetion is the time and effort requircd to se-
cure autherization fron various supumrvisory echelpns of Military
Governnent tefore authorization can be obtained to recpen a court,
inerease jurisdiction ete, It is recorwendsd that the legal eofficer
directly concerned with the court invdlved be allowed greater lati-
tude in the meking of decisions relative te the operation of these
courts, The delay =x)erienced in the renpenirg of higher Gerwmen
courts (Landgerichte and Oberlandesgerichte) impairs the operation
of lower courts in that no apuelate fribunal is available to 1iti-
gants."

Captain Joseph M. Donovan, CWS, Legal Officer, Detachment E-3,
Cormpany €, 2d Military Government Regiment: "In Military Govermment
the courts and boards of review were fair, fron the standpoint of
substantial justice, and the limits of the mission to be accorplished,

"Rosidents of liburated territory offanding against porsons,
property and security of allied farces shcould be treated strictly
vnder a strong poliey. It is a misteke teo delegate this typs of case
to the indigenous courts,

"Disploced persons are a ssrious preoblen. They should be con-
sidersd as such. 4 strong policy may sometimas have to replace our
national synpathy., Military nocessity should be eonsidered, ILiai-
son officors of the saro nationality ass the displaced porsons, as a
legal officer, is one poasidle solution,”

lst Licutenant Joseph F, Knowles, CAD, -Headquarters Regionel
Military Governnont, Bavarias 'The untrained Military Governnent ju-
diciary has handed won a variedty of scnienceg fer very sinilar crimes,
Sorie are too lenient and sonz far too sovery. On the whole, in
the higher courts (General and Internediate) a fair trial on the facts
is to be found, but the sentunces vary widely. In possession.of wea-
pons cases, not cnough attention has been peid to the point of time
and actual responsibility on the one hand; and on the other, the
courts heve not been scvers cnmugh ir their penaeltizs for retention
of weapors after July 1l5th. It is suggested that a schedule of sug-
greatod punishments would havo been of imvense aid te thase officers
who acted ag judges.

"The lack of any att-?.r.n_')t to disarm th: displaced persons rakes
the enforcerment of laws on possession of weapons very difficult.

"On proecedurc, thoe most unjust feature 1s the lack of any sys-
ten for maintainirg files and records on cases so that 14 can readi-
ly ta sscertained why a rman is in prison. Soms systen should be
gas up for control and indexing of the large velume of casc records.

"The criminal who is & displaced parson should de tried as is
any eriminal, but a system of penal administration should be set up
by the liaison authorities to racormend parolss, pardons, and possi-
ble transfors of place of imprisonment. The reason for this is that
thage people have been-made criminals by circumstances and every ef-
fort sheould be niede to reclaim them as orderly citizens.!

lst Lisutenant Henri I, Ripstra, F4, Detachment I-343, Company A&,
3d Militery Government Regiments "I beliove sufficient authority has
nsver baen dolsgated, to the legal officers in the "E" and amaller
detacaments. It ig extremely difficult to function effeetively when
aimost every action necessary must have prior approval from higher
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authority. Through exp:rience, of ficers actually Perforning legal
functions have a greater knowledge of the proper action necossary than
those sitting in offices of higher hsadquarters,

rSerme dircetives,legislation and rulings o law quastions have
nob beon drevm with ability, 41l of these docwsents should be so
carefully drawn and thought out, that when finished they are clear,
concise and lucid, It should never be necessary that legislation
should require, soon efter premulgation, pages of interpretations
and congtructions,

"There is no real necesslty for thres classes of Military Govern-
ment courts., Two are sufficient, The Summary Mjlitary Gevernment
court should have the jurisdiction now vested in intermediats eourts.
Under the prescnt situation, the local German court iz under supar-
vision of, usually, the swmary court officer, The jurisdiction of
the German court is rmch nmor s oxtensive than the militery court,

"The German couris have a mumber of functions and connet operate
efficiently until such tine as they arc staffed with sufficient mun-
bera of trained persomnel, A mpre liberal policy in retaining purely
clerical and adninistrative employees would assist thase courts to
attain efficiency in operations. In deterning what judges, lawyers
end notaries are to de allpwed te function, rembership in Nazi or-
ganizations should not be the sole eriserion, Their setivities
while members ghould also be matters far consideration,

*The existence of liaisen between JAGD and CA/MG legal special-
ists is unknown to me.

*In Gernany nany tactical units have assumgd Military Geverzment
functions and attempted direct contact with the population and offi-
cials, The results were usually confugion and misunderstanding &n the
part of all,

"il1itary Government courts have not been adequately staffed
with experienced perspnpel, XIvery court should have a clerk and if
possible a reporter capable of recording the evidence by shorthand.
4n able clerk could handle both functicns after training if no reparter
is available, The court officer should be, in sll cases, a legally
trained person.

"Fhere should be a number of experienced officers available to
progecute the more important cases brought before the various courts,

"detions of reviewing authorities have been good, but a bl slow
sometines,

"Digpleced persons, when accused of offsnses should receive exact-
ly the seme privileges and punishment, acoerded under the laws, te the
local population. Differences in naticnslity between persoms in the
sane geographical areas, should not be grounds of discrimination either
for or sgainst an individual.

"4pparently the U.S, is attempting to establish a gystenm of
democratic gevernment and an impartiesl system of justice in the oc-
eupied sream. We, therefore, should make every effort ourselves to
gee that there is no unjust discrimination under owr oceupational
gevernment of the area,
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2d Lisutenant Morris Karp, 4US, Legal Officer, Detachment G-39
Gompenly C, 24 Military Government Regiments "The Militery GOVernm;z,:t
courts in ry estimation are doing & fine Job, elways acting judicious-
iy regardlesa of the nationality of the accused. In some cages I do
telieve, though, that the sentences pronounced have been rather lenient
end not cormensurate with the gravity of the offenses comitted, 4s
for the indigenous courts and their personnel, it is diffisult te wake
any judgerent because they have only recently commenced o functien,
Thus far, they seem to lack the initiative and efficiéncy which the
German judiciel system is reputed to have possessed. Perhaps this
may be atiributable te a wariness to act as normally since they wers
so recently reorganized and activated. Also the denazification ro-
gram hes reduced considerably the number of experiesnced and skilled
personnel formerly associated with the courts,

¢ do not think theres is encugh direct contact between JA and
C4/M+ legal specialists. Recommend that more effedtive liaisen be-
tween JA legal officers and legal officers on the high Militery Gov-
ernment level be made, and that the suggestions and criticism of the
julge advocate specialists be transmitted te legal officers operating
on the lower Military Government levels.

*Review of Military Government cases is speedily handled by legal
sections on a higher level, The review in mmst cases has been baged
on sound reasoning. )

"T would like to suggest that residents of liberated territory
zormitting off enses against the Allied Forces be severely dealt with,
mainly as a deterrent to any further acts.

*Ir. the matter of displaced persons I recorrend that enough
Allied Liaisen Officers be svailable te agaist in the invesiigation
of offenses committed by Allied Natienals, and that $hey also sit
in court et the trials as advisor to the legel officer in matters
affecting displaced perscns,
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ANATYSIS OF MILITARY GOVERNMENT CASES

(prepared by Cpl Fred Goldstein for Cel W. H, Peters,
G-5 Legal, 12th &rmy Group)

Total Recorded and Unrecorded (Forms lla) Charges
of Cases tri=d in 12th Army Group drea fer Period ending 10 Jun 1945

Ordinance I

Fif-
First Third Seventh Ninth teenth

Seo U.s. U,S. U.8. U.8. U.S5. To-

o Type of Offense Army  Army  Army Arny  Arny  tal
L Espionage 0 ol 0 3 o} 3
2 Cormunication with enemy 1 C ] 0 0 1
3 Unauthorized possession or

communication of information
dangerous to security of

4llied Forces 1 1 ] 0 4 6
6 Act in support of ensmy 1 o} 0 0 2 3
7 Killing or assaulting mem-
ber of 4llied Forces 0 [] 4] b 16 17
8 Unlawful wearing nf an 4l-
lied uniform 0 o) 3 0 2 5
9 TUnlawful possession of
firearms or other wearons 8 51 48 139 155 401
10 Unauthorized use of fire-
arms or explosives N 11 0 6 13 31
12 Assisting member of cnemy
forces to avoid capture 7 16 0 9 7 39
13 Interference with communi-
cetien 1 n 0 I\ 10 19
1i, Sabetage L 1 0 1 7 13
15 Destruction or removal of
records or archives 3 2 0 0 8 13
16 Looting 92 112 179 124 429 948
17 Misleading member of aAllied
Forces 0 1 0 5 10 16
18 Incitement to Riot o 2 0 8 18§ 28
19 Theft of Property of allied
Forces 13 77 16 62 185 353
20 Violation ef laws of war in
aid of the enemy 4 0 0 1 4 9
21 Disobedience to a Mil Gov
order (90% circulation viec-
lations) 258 713 480 1004 2449 4904
22 Violation of Curfew 182 876 345 1955 2344 5702
23 Leaving shore in vessel
without Mz autherization 0 0 ¢] Y 2 2
24 Moving vessel w/o MG Auth-
orizaticn 0 [} 0 0 1 1
25 Feilure to possess valid
identity card 12 15 22 14 176 239
26 TJnlawful issuance of e docu-
ment of official concern 2 N 0 1L 32 52
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Fif-
First Third Seventh Ninth teenth

Sec v.s. U,8. U.3. U.,s. U.S. To-
No Type of Offense Army _Army Arny  Army  Army  tal
28 Inviting Member of Allied

.Forces into place marked

"Off Limits® 1 2 1 1 3 8
29 Bribery 0 1 0 1 13 15
30 4ssaulting Allied National ¢l Q0 o] 1 1 2
31 Unauthorized possession of

property 26 1058 9 112 198 4%0
32 Destruction of plans or

records required by Mil Gov 0 1 o} 3 4 8
33 Making false statewments 22 7 2 36 89 1%%
34 False assumption of auth-

ority from 4llied sources 1 3 ¢} 2 7 13
35 Defacement or unauthorigzed

novenment of printed matter

postzd by Mil Gov C 1 1 1 0 3
36 Destruction, alteration or

concealment of any work of

art created by another 0 1 0 0 0 1
37 JFPromoting or eiding a pub-

lic gathering 3 0 0 I 1 8
58 Resisting srrest 1 8 12 10 49 80
39 4&iding persons wanted by

Allied Forces 10 5 0 7 7 29
4O Dissemination of rumnr

harmful to Allied Forces 2 0 0 2 2 6
L1 Conduct disrespectful to

the allied Forces 2 0 1 I 8 25

43 Acis to the prejudice of

gcod order 33 121 32 152 594 932
Art
III iLttempt or conspiracy to

ceornit an offense 5 0 0 N 2 1
Law
53 Violation of Foreign exchange

control 2 0 0 0 0 2
Law
76 Violation of cormunication

centrol (post, telephones,

telegraphs, radio) o 0 0 0 7 7
Law
161 Viclation of fromtier control 8 50 2 1 4o 114
Ger .
Crim.
Code Theft, agssault, etc, 16 33 12 69 123 253
Ger .
Hat

Law Black market, hoarding, etc. O

TOTAL

MNumber Dismissed or Jdequitted

0 S I 12 25
722 222k TI7h 3779 7044 1L943
91 255 100 357 388 1191
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cases (Recorded)
Pif-
First Third Seventh Ninth teznth
U.8. U.8. U,S, U.5, U.8. To-
amy  srmy  deny irmy _~rmy  tal

Genoral [ 0 1 7 2 16
Intermediate 19 7 1 36 33 96
surmary 639 1789 452 3292 3271 9643

TOTAL 664 1796 654 3335 3306 9755
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COMNT BY GHIEF OF SECTION

==

The foregoing study on "Legal Phases of Civil Affairs and Mili-
tary Government,! was prepared in the Judge Advocate Section, The
General Board, Upited States Forces, Buropean Theater of Operations,
The records of 12 Army Group and Fifteenth United States Army were
available at The General Board, Other records were examined and of-
ficers interviewed at Headquarters United States Forces, BEuropean
Theater, Seventh United States Army, Third Unlted States Army, and
Berlin District. A gquestiomnalire was sent to all judge advooate
officers serving in the Buropean Theater during operations znd to
legal officers of Military Government detachments, Many replles
wvere received, snd the opinions of these officers are considered in
the conclugione reached. The direction of the study and much of the
research and drafting wes the work of Captain Zrnest May, AUS, vhe
was gradnated from the Prévost Marshal General'e School of Military
Government at Fort Custer and the Civil Affairs Training School at
the University of Michigan; served six months in Lorrains as a Civil
Affairs Cfficer; and was Assistant G-5 at Headquarters XXIII Corgps
before assignment to the Judge Advocate Section, Fifteenth United
States Army. During the Rhineland occupation by Fifteenth United
States Army, he was the assistant t¢ the Army Judge Advocate in
supervislon of Military Govermment .urts, including review of case
records, and ether legal aspects of Military Govermment administra-
tion,

The sxperience of the Judge 4dvocate Section, Fifteenth United
States Army {which became the Judge Advocate Section, The General
Board) in the occupastion of the Rueinprovinz kilitary Distriot from
15 April 1945 to 10 July 1945 was veluable to this etudy. The sev-
eral members of the Judge Advocate Section, all of thom on duty in
the Buropean Theater during operation - sontributed to this study
and concurred in the conclusions and r-co xdations.

K’% (7‘7/(/

o Golonel,, J.AGD
( Chief, Judge 4dveccate Section,
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